THE USE OF CHOICE-OF-LAW CLAUSES IN
INTERNATIONAL COMMERCIAL CONTRACTS

BY ROBERT C. McCARTNEY}

1. INTRODUCTION
A. Nature of the Problem

A tendency toward certainty in commercial transactions
sheuld be encouraged by the couris.?

It is necessary to the facilitation of international commerce to
provide a legal framework which maximizes certainty. It is necessary
to the just resolution of disputes that the legal principles applied be
those under which the parties expected their relationship to be gov-
erned. More important, it is necessary to the conduct of daily affairs
that businessmen be able prospectively to ascertain what their rights
and obligations are.

Because the internal Iaws of the various legal systems with which
an international trading transaction may have contacts often differ—
with regard both to mandatory rules, such as those governing the
validity of contracts, and to optional provisions, such as rules of con-
struction—the promotion of cerfainty is 2 function primarily of the
principles of the conflict of laws.? Because of the conflicting and con-
fused state of those conflicts principles in various jurisdictions, they
cannot alone provide the certainty which the pariies to international
commercial transactions desire,® The focus of this article is the ques-

 AB., 1956, Woodrow Wilson School of Public and Interpational Affairs, Princeton;
LL.B, 1959, Harvard Law School. Member of the District of Columbia and Penn-
sylvania Bars. Associate with the firm of Eckert, Seamans & Cherin, Pittsburgh,
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1. Hatlan, J., in Siegelman v. Cunard White Star, Ltd, 221 F, 2d 189, 195 (2d
Cir, 1955} (dictum}.

2. The need to know what law will be applied has been described as the “central
problem,” from a legal point of view, arising out of an international trade transaction.
Schmitthoff, The Export Trade 68 (1948). Note, however, that the relevant question
is not what law governs in general, but what law governs the particular legal issue in
dispute. Cheshire, Private International Xaw 205-06 (5th ed. 1957) (hereinafter cited
as Cheshire}.

3. The aunthorities zlmost uniformly conclude that no area in the field of the
conflict of Jaws is more confused than that relating to the law applicable to various
contractual issues. ‘This is pariicularly true with regard to validity. See, e.r. 2 Beale
Conflict of Laws 1077 (1935) (hereinafter cited as 2 Beal); Goodrich, Conilict of Laws
321 (34 ed. 1949) (hercinafter cited as Goodrich); 2 Rabel, The Confiict of Laws:
A Comparative Study 357 (1947) (hereinafter cited as 2 Rabel) ; Note, 62 Harv. L. Rev.
647 {1949},

The hasic reason for the unsatisfactory state of authority in this area is undoubtedly
the sheer complexity of the problem. International contracts are of various types and
may have many contacts; and the particular issues, interests and comtexts differ from
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tion of the extent to which an express choice-of-law clause can effec-
tively be utilized, within the conflicts systems of various courts in
which litigation might occur, to fulfill that need.

The goal of certainty involves two basically distinct objectives
for the realization of which a choice-of-law clause might be employed.
The first of these subsidiary objectives is to assure that matters of
mandatory law,' such as contractual capacity and essential validity,
will be determined under the legal system with a view to which the
parties contracted. Because the businessmen presumably desire the
contract and its specific terms to be binding and enforceable, this
objective is really to guarantee validity of obligations.®

The second objective is to promote certainty concerning the
nature and extent of the contractual rights and duties once they are
validly created. This is a matter of construction, because the definition

case to case, There are also differences in the basic views of scholars as to the nature
of eonflicts problems and the proper approach to their solution. The usual coincidence
of several contacts in the country, the Iaw of which is applied, makes most decisions
inherently ambiguous, 2 fact uper which the proponents of opposing theories have
capitalized. See Goodrich 332; Note, 37 Colum. L. Rev. 553, 555 (1937). Decisions
are alzo inconsistent within jurisdictions. See 2 Beale 1078. Judges have seldom arti-
culated the jmportance they bave attached to various contacts involved. Nor do ithey
appear often to have thought out the implications of aliernative rules of reference or
to have atiempted to reconcile inconsistent decisions, On most issues mo clear answer
exists; and on many a number of conflicting theories can terably be argued.

4. The distinction between mandatory and optional spheres of law is supgested,
amang others, by Wollf, Private International Law 416 (2d. ed. 1930) (hereinafter
cited as Wollf). His first term is “compulsory,” The distinction twms vpen whether
the principle is one which the parties can alter or avoid by express provision within
the particular legal system, See also Cheshive, 220; Goodrich, 340,

5. The focus of theoretical controversy and of judicial confusion has been the
question of the proper means of selecting the law which is to govern the *essential
validity” of a contract. This term is employed to connote all matters requisite to the
creation of a binding obligation other than those of capacity and of comtractual for-
malitfes. It includes such issues as lack of assent, want of consideration, frand, mistake,
and illegafity. It ordinarily excludes the matters of discharge, rescission, and the defense
of frustration by unforescen everis or the law of the place of performance, becauss
these issues or contingencies can admittedly be provided for in the coniract by am
express allocation of the risk. But see Sokoleff v. National City Bank of New York,
239 NY. 158, 170, 145 N.E, 917, 920 (1924} (dictum regarding unforeseeability).

There are, nevertheless, inter-relationships between the definition of the pavties’
obligations and the determination of their validity. For example, one of two possible
conséructions could make an agreement invalid, or the interests of third parties or the
state might be involved and remove the matter of construction from the sphere of
purely optional law, See Compania de Inversiones Internacionales v. Industrial
Mortgape Bank of Finland, 269 N.¥, 22, 198 N.E. 617, cert. denied 297 U.S. 705,
remittitur amended 269 N.Y, 602, 190 N.E, 691 {1935}; Note, 57 Colum. L. Rev. 553,
n6 {1957). Even in the case of ordinary defenses, such as dischzrge, the effect of the
forum’s selection of the applicable law upon the parties’ rights is just as severe as is
that of the choice of the law governing the initial question of validity. Mereover, the
most numerous issues of essential validity concern specific provisions which attempt
to vary the substantive rights and duties which are decreed by specific statutes and
judicial decisions, See See. IIT infra.
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of rights and duties is admittedly within the control of the parties even
within a single legal system, It involves the incorporation into the
contract of either specific provisions or general bodies of rules of
construction.® The realization of ceriainty depends no® only upon
acceptance of the parties’ stipulation, but also upon the ability of the
selected body of law to provide clear answers to the questions which
may arise, and upon the ability of the parties to anticipate a high
degree of uniformity in its application by various potential loci of
litigation.

In terms of these subsidiary purposes, there are twc basic types
of choice-of-law clauses. The first may usefully be termed a choice-
of-governing-law clause. Ifs function is to designate the legal system
which, under the conflicts rules of the forum, is to be utilized in
resolving issues of validity. It is ordinarily a general statement that
the coniract is to be “governed by” the law of the designated coun-
try.Y It may, however, take the form of a clause incorporating a
statute which itself provides that the parties “shall be deemed to
have intended to contract according to” the desired law.f At least in
the English courts, a provision for the arbitration of future disputes
in a particular country can be considered a choice of the law of that
nation.?

The more limited type of stipulation may be termed aa incorporat-
ing choice-of-law clause. The most common form of this is a provision
expressly making certain trade customs a part of the contract.)® But
the category includes everything from the incorporation by reference
of a specific statute®’ to a general designation of the law of a country
as that under which the agreement is to be construed.™

These types are merely analytical. There is some overlapping,

6. See, e.g. G. E. Dobell & Co. v. The Steamship Rossmore Company, Lid, 2 Q.B.D.
408 (1895); Ex Parte Dever, 18 Q.B.D, (1887}. See zlso Cheshire 220-21 {* . . . they
become English terms of the contract and must be construed as such.?)

7. Ses, ex. E. Garli & Co., Tuc. v. Cunard 5.5, Co,, 48 F.2d 115 (1031); Vita Food
Products, Inc, v. Unus Shipping Co. Ltd. [19391 A. C. 277 (P.C.). Bul see The Torni,
{18323 P. 78 {(C.A).

8. See, eg. Qcean Steamsbip Company, Lid., v, Queensland State Wheat Board,
[1941] 1 K.B. 40z2.

9. See footnote 71 infra.

10. See, eg. Nippon Ki-Tto Kaichi, Ltd. v. Ewing-Thomas Corp., 313 Pa. 442,
170 Atl. 286 (1934) (“Terms and provisions of the Raw Silk Rules of the Silk Associa-
tion of America, Inc.”).

i1, See, eg. G. E. Dobell & Co. v. The Steamship Rossmore Co. Ltd.,, [1895]
2 Q.B.D. 408 (Harter Act). Some would probably not consider such a specific refer-
ence, or even 2 reference to trade custom, to be a “choice~of-law clause.” See Schmitf-
hoff, Legal Aspects of the Export Trade 5 (1953). However, all of these forms appear
to serve the same function and to present the same problems, though in varyving degrees.

12. Ses, eg. Boale v. Union Marine Ins. Co,, 52 Cal, App. 207, 148 Pac. 416 (1921)
{*Law and Customs of England®).
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in that a chojce-of-governing-law clause will presumably be intended
to apply also with respect to issues of construction. In each case
there is a question of comstruction as to the intended scope of the
clause. Parties employing the device probably do not often discein
the difference between the two types. Nevertheless, it is important.
The choice-of-governing-law type can be effective only if accepted,
under the conflicts rules of the form, as the proper basis for selecting
what might be considered the essential national character of the con-
tract. The second category of stipulations operates to elaborate pro-
visions which the parties, in theory at least, could directly have writ-
ten out in the agreement, For this reason the Iatter are legally accept-
able regardless of what law governs validity.

In evaluating the utility of the choice-of-law clause in promoting
cerfainty in these respects, it is also essential to bear in mind that
it can operate only through the conflict of Jaws, or private international
law, principles of the forum. It cannot affect the substance of the
applicable law once selected, Nor can it influence the way in which
the government of the place of performance directly controls conduct
within its borders, although it can specify the effects which certain
applications of the law of that country will have upon the contracting
parties’ relations between themselves.’® Even within the realm of the
functioning of the forum, in selecting the law under which to resolve
matters in issue, its operation is circumscribed by public policy,
statutory rules, and local procedure.

B. The Extent of Present Use of the Choice-of-Law Clause
Device

The extent to which choice-of-law clauses are presently utilized
is not clear.** Of the reported cases of appellate courts, relatively
few have involved express stipulations of the governing law. It is
reasonable to assume, however, that the decisions furnish no accurate
indication of the actual frequency of their use. In general, the second
type, especially its more specific forms, is probably in common use,
and the first type is probably not.

In terms of the types of contracts involved in intermational com-

13. Ci. Jacobs, Marcus & Co. v. The Credit Lyonnais, 12 Q.B.D. 589 (1584)
(frastration of performance by rebeilion).

14. No general survey appears to have beet made concerning the use of this device,
The conclusions here stated are drawn inter aliz from the case Iaw plus from the
following sources, none of which is well documented: 2 Rabel, 376-84, 388; Cheshire
215; Schmitthoff, Legal Aspects of the Export Trade 5, 75 (1953) ; Wolif 426-27; Cavers,
“A Critique of the Choice of Law Problem,” 47 Harv. L. Rev, 173, 185 n25 (1933);
Nussbaum, “Conflice Theories of Contracts, Cases v. Restatement,” 51 Vale L.J. 893,
896 (1942); Note, 57 Colum. L. Rev, 553, 555-61 (1057) Note, 62 Harv. L. Rev. 647,
659 (1949).
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merce, the choice-of-governing-law clause has most frequently been
found in bills of lading. Because of the substantial uniformity which
has in recent years developed in this area, the use of this techmique
in such shipping agreements may be less extensive today. Contracts
of sale, especially in established commodity trades, appear regularly
to employ the more limited forms of choice-of-law clauses. Stipula-
tions to trade customs are the most common examples. The combina-
tion of these with arbitrary provisions is a frequent practice,

In geographic terms the device is probably in more widespread
use in England and on the Continent than in the United States. In
this country the choice-of-governing-law clause seems most often to
be used in efforts by banking institutions to avoid usury laws and
by insurance companies to subject various policies to the control of
the law of the ingurer’s place of business. The second type ef clause
is, of course, much more widely employed than the first. A single
agreement frequenily incorporates different provisions for different
aspects of the relationship.

C. The Nature of the Article

The primary purpose of this article is to assess the utility of
both forms of choice-of-law clauses as means of promoting commer-
cial certainty. This objective will be sought by investigating (1) the
acceptability of choice-of-law clauses in terms of fundamental conflict
of laws theory and authority; (2) the limitations or qualifications
which are imposed upon the use of such clauses by the conflicts and
related legal principles of the forum, and (3) various additional limi-
tations upon the effectiveness of the device. The use ¢f the choice-
of-governing-law type of clause will be focused upon because it is
the center of theoretical dispute and best illustrates the comsidera-
tions involved. The genmeral conclusion of this investigation is that
it is worthwhile and advisable to include choice-of-law clauses in
international commercial contracts (especially with regard to inter-
pretive issues, because of their much greater frequency and of the
greater acceptability of the device in that sphere), but that the
effectiveness of such clauses in achieving the certainty which the busi-
nessman desires is severely limited by several sets of factors. A
secondary purpose of the present discussion is to point up the theoreti-
cal merits of a basically receptive judicial attitude toward the use of
choice-of-law clauses.

This discussion must necessarily be general. There are differences
among jurisdictions; the courts of England, for example, will allow
a broader scope of free choice than will those of the United States.'®

15. See Sections II, pact B, and III infra.
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There are significant differences ameng types of contracts; the ability
to select the governing law is much more closely circumscribed with
regard to negotizble instruments and bills of lading than it is in
other agreements,’® Nevertheless, no attempt will be made definitively
to discuss the special problems as categorized on these bases. For
one reason, the status of existing authorities does not make such an
approach worthwhile, More important, there is a greater present need
for consideration of the common problems and fundamental princi-
ples. Finally, the differences among jurisdictions show some signs of
giving way to the development of a consensus, and the differences
among types of contracts depend primarily upon the varying degrees
to which they raise the same considerations.

This inquiry is also limited to the judicial acceptance of choice-
of-law clauses., Although the majority of international commercial
agreements appear to include arbitration agreements, there are pre-
saumably many businessmen who prefer the greater certainty which
the prospect of judicial settlement of disputes might provide. In
selecting the law applicable fo various contractual issues, moreover,
the arbitrator can reasonably be expected to be at least as favorably
inclined toward effectuating the stipulations of the parties as is the
judge.”?

II. TaE AccEPTABILITY OF CHOICE-OF-LAW (rauses Unper CoN-
FLICT OF Laws THEORY AND AUTHORITY

The threshold question involved in an analysis of the effective-
ness of choice-of-law clauses is, of course, their legal acceptability
under the theories and authorities of the conflict of laws which are
followed in the various potential loci of litigation. Because of the
inconclusive state of the judicial authority, this issue turns princi-
pally upon theoretical considerations, at least in the case of the choice
of the law governing validity. It is the principal purpose of this sec-
tion to analyze those considerations and to suggest the theoretical
merits of a basically receptive attitude toward both types of choice-
of-law clauses. A secondary purpose is to demonsirate that the judi-
cial decisions of the major commercial jurisdictions are consistent

16. Id.

17. Only the judicial authorities of England, New York, and the Federal Second
Circunit, have been examined in any detail. Even in these jurisdictions, the search canm-
not purport to have been exhaustive, at least with regard to cases not involving deci-
sions on choice-of-governing-law clauses. Rather than to present a definitive statement
of the law, it is the intent of this article to suggest the considerations which the busi-
nessman, and the courts should bezr in mind regarding this device,

On the choice-of-law problem 2s faced by an arbifrator, see Mezzer, “The Arbi-
trator and Private International Law,” in International Trade Arbitration 229 (Domke
ed. 1958).
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with the utilization of such 2 view as the point of departure in de-
termining the role to be afforded to the device.

A. The Theoretical Merits of a Basically Receptive Attitude
Toward Parties’ Choice of the Governing Law

Although the effectuation of the incorporating typs of choice-
of-law clause is consistent with almost any of the competing theories
of conflicts, the acceptance of the parties’ stipulation of the govern-
ing law is dependent, in the main, upon the willingness of the forum
to follow what is termed the “autonomy” or “intentior’” approach.
This is one of four principal, competing theories as to the proper means
of selecting the law by which to determine the validity of a contract,
A brief summary of these theories is warranted in order to provide
a background against which to analyze the theoretical merits of
effectuating the choice-of-law clause in this sphere.

The major theories urged as the proper basis for determining the
legal system under which the validity of a coniract should be assessed
can be classified as mechanical theories, flexible theories, and others.
The mechanical category is composed of theories which make the
issue turn upon one contact. On essential validity the place of the
making and place of performance theories are the important ones.
The flexible theories consider the aggregate of factors. They are the
autonomy theory'® and the grouping of contacts theory. In the
absence of an express choice of governing Jaw clause, the latter two
approaches are virtually identical.

The place of the making (or Zex loci contractus) theory is that
the Jaw of the place where the last act necessary to create a binding
agreement occurred must govern essential validity. It finds its strong-
est advocates in Beale and Goodrich. Primarily because of the
former, it is the rule of the Restatement®® Some say it is presently
the majority position of American cases,® but its position as such is
doubtful®® It probably is, nevertheless, the main point in the frame
of reference within which the acceptability of a choice of governing
law clanse must be considered in this country,

At the root of this theory is the concept of territoriality. Ac-

18. The autonomy theory could not be classified as a fexible one if it were utilized
without gqualifications when there is an express choice of the governing law by the
parties.

19. 2 Beale, 1090-1100; Goodrich, 332-33,

20. Restatement, Conflict of Laws, secs. 332-40, 342-44, 346-48, 350-51 {1934)
(hereinafier cited as Restatement). Ancillary rules which determine what is the place
of contracting are provided by Restatement, secs, 311-31.

21. Cheshire 10; Goodrich 332; see Beale’s classification, 2 Beale, 1772-73.

22, Bee Nussbaum, “Conflict Theories of Contracts, Cases v, Restatement,” 51 Vale
L.J. 893, 505 (2942).
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cording to its proponents, only the country in which acts occur can
attach legal consequences to them, a view derived from the field of
torts.®® Moreover, the advocates claim for this rule the greatest prac-
tical advantage: Its operation is certain;® and the country in which
a contract is formed is that in which the parties can most easily
obtain legal advice.?

This rule operates satisfactorily in the ordinary contractual situ-
ation, As a universally applicable theory, however, it is subject to
severe criticism. Opponents reject its premise, the principle of neces-
sary territoriality.*® Moreover, its certainty becomes undesirable and
arbitrarily rigid in cases in which contracts are formed fortuitously
in otherwise unrelated countries,*” or in which they are concluded by
correspondence.”® Nor is there always agreement on, or evidence of,
the place of contracting.®®

The second mechanical approach is the lex loci solutionis, or
place of performance, theory. It provides that the law of the country
in which an agreement is expected to be performed is the proper refer-
ence by which to judge the validity of a contract, Seldom, if ever, does
this theory appear to be unreservedly urged.®® Its most important
use is found in statutes requiring the forum to apply local internal law
when aspects of performance occur within the jurisdiction,’*

The bases of this theory appear to be two. It was originally
justified on grounds that it accorded with the presumed intention of
the parties.®* Perhaps more significant to those who favor objective
approaches, however, is the importance of performance as a contact.
The fact that the contemplated conduct is to occur in its territory
gives the law of the place of performance strong grounds for asserting

23. Goodrich, 54; 2 Beale, 1091,

24, Goodrich, 309, 3221; 2 Beale, 1045, 1091,

25. Goodrich, 322; 2 Beale, 1091-92,

26. E.g. 2 Rabel, 460.

27. Seg, eg. id; Lorenzen, “Validity and Effect of Contracts in the Conflict of
Laws,"” 30 Yale L.J. 565, 655, 663 (1921},

25. See, £.g. 2 Rabel, 453-38, 480 (this is especially true when the correspondence
is between common law and civil law countries) ; Wolff, 414-15,

29. See, e, Union Nat, Bank of Chicago, v. Chapman, 168 NY. 538, 62 N.E.
672 (1903); 2 Rabel, 455.

30. Sce Andrews v, Pond, 38 U.S. (Pet.) 63, 78 (1839).

31. Rabel cites Austria and several South Awmerican countries as having such code
provisions. 2 Rabel 370-73. Statutes of some states in this country so provide, gener-
ally, regarding the interpretation of comtracts, but none appears to apply to validity.
See, eg. Cal. Civ. Code, sec. 1646 {West 1954). See also sec. II B infra, regarding
specific substantive statutes.

32. Story, Corflict of Laws 233 (2d ed. 1841). See Goodrich 331. This is ordinarily
the justification which courts give when applying the lex loci solutionis, See Pritchard
v. Norton, 106 T1.S. 124, 136 {1332).



348 WayNE Law ReEviEw [Vol. 6

a regulatory jurisdiction which other nations’ conflicts rules should
recognize.?

The place of contracting enthusiasts criticize this rule as afford-
ing extraterritorial effect to the lex loci solutionis® although in the
situation where a party knows that performance will be illegal where
it is to occur, they in effect permit the lex loci solutionis to vitiate
the agreement by way of the substantive lex loci confractus3 QOther
schools object to the theory because of the rigidity which it shares
with the first view.*®

Its major weakness is demonstrated by positing a case in which
performance is to occur in several places or the place of performance
15 not initially known. In the former situation the unqualified use
of the lex loci solutionis would subject different aspects of the agree-
ment to different tests of validity.®™ In the latter it could operate at
all only by utilizing fictions, such as the presumption that performance
is intended to occur at the place of coniracting.®®

The third major theory is that of the center of gravity or group-
ing of contacts, Its purpose is to designate the legal system which
has the closest connection with the transaction, in terms of both
quantity and quality of contacts.®® Just what kind of contacts merit
consideration, however, is not clear.

Respected anthority in England insists upon an “objective in-
tention” or “contract localization” view of the “‘proper law” concept
which is employed in that jurisdiction, which would make that doc-
trine an example of this theory rather than one of autonomy.® As is

33. See Goodrich, 325.

34, Goodrich, 324-25; 2 Beale, 1086,

35. Sce Restatement, sec. 360.

36. E.ug. 2 Rabel, 472; Cook, “Contracts and the Conflict of Laws; Intention of
the Parties,” 32 Il L. Rev. 899, 919 (1938) (hereinafter cited as Cook),

37. See Goodrich, 323; 2 Rahel, 466-70.

38. See Goodrich, 325; 2 Rabel, 470-71. See also 2 Beale, 1045 regarding the
difficulty of ascertaining the place of performance.

39, Bee Cheshire, 10, 207, 210-12.

40, For general discussions of the two views of the proper law, see Cheshire,
206-19; Graveson, 187-96. In cases which involve no express choice by the parties, there
is no practical difference of significance between these appreaches, although the ques-
tions the judge will ask himself will differ. Under the objective theory, the role of the
subjective intention of the parties is limited to selection of the factual contacts, From
these the court will determine “the place with whick it (the contract) has the most
substantial connection,” Depning, 1.7, in Boissevain v. Weil, [1949]1 1 K.B. 482, 490,
or will impute to the parties the intention which “just and reasonable men” would
have had, Burdett, L.J. in The Assunzione (1954) P. 150, 180. See Vestlake, Private
International Laws 302 (7th ed. 1925}.

Wkhere there is an express stipulation, this theory would refuse to give it effect.
Cheshire, 216, insists that the case should be decided upon a2 weighing of objective
contacts, just as if no choice had been stated by the parties. Clearly the English courts
bave not so acted. Ever Cheshire, 214, concedes that they will give effect to a choice
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true of all doctrines, it finds some support in the United States, al-
though apparently not as a unique and universally applicable theory.#
The primary advantage of the grouping of contacts theory is its flexi-
bility. The selection of the most closely connected legal system can-
not be determined by the fortuitous location of a single contact. At
the same time, it precludes the possibility of avoidance of mandatory
requirements, either by express choice or by contact-rigging.

In this quality of flexibility, however, lies also the weakness of
the doctrine. For the subjective evaluation of contacts by the judge
is undoubtedly a source of uncertainty. And, unlike the intention
rule, this theory provides the parties no avenue for avoiding that
uncertainty,

Finally, there is the autonomy theory, which makes the express
or implied intention of the parties determinative of the legal system
by which even the essential validity of a contract should be governed.*®
Tt is said to have been derived from the civil law by Lord Mansfield,*
and it has long found strong support in England.** In this country,
too, it has lengthy history and a great deal of current vitality.*® In

of poverning law clause. For subjective view writings see Schmitthoff, The Export Trade
69 (1940} ; Wolff, 414-16; 2 Rabel, 430-31, 439, See also note 94.

41. See Auten v, Auten, 308 N Y. 155, 124 N.E.2d 99 (1954); Jomes v, Metro-
politar Life Insurance Co., 158 Misc, 466, 286 N.Y¥.S. 4 (App. Div. 1936). Goodrich,
323, expresses a second choice for this approzch. See also 2 Rabel, 436, Most implied
intention cases, and even most rigid-rule decisions, could be read as consistent with
this view.

42, In addition to these four primcipal thecries, other bases for selecting the law
governing the validity of a contract have been suggested. See, e.g., Lorenzen, “Validity
and Effect of Contracts in the Conflict of Laws* 3¢ Yale L.J. 365, 655, 673 (1921);
2 Rabel, 407, 440, 442-43, 430-84; Cavers, “A Critique of the Choice-of-Law Problem,”
47 Harv. L. Rev, 173 (1933).

Although classified here 2s a flexible theory, the autonomy view can really mean
different things in different situations. Where there is an express stipulation, this view
would—if applied without gualification—be essentially as rigid as the mechanical
approaches. Only the nature of the pivotal factor would be different. Ordinarily, how-
ever, it is almost indistinguishable from the grouping of contacts view in application.

43. Robinson v. Bland, 2 Burr, 1077, 57 ER. 717 (1760). See also Goodrich,
327; 2 Rabel, 363,

44, E.g. Wolff, 415-16; Schmitthoff, The Export Trade 69-71 (1948). For judicial
authority see footnote 71 infra.

45. See, eg. Pritchard v. Norton, 106 U.S. 124, 136 (1892) (“The Jaw we are in
search of, which is to decide upon the nature, interpretation, and wvalidity of the en-
gagement in question, is that which the parties have, either expressly or presumptively,
incorporated into their contract as constituting its obligation.”}; Dushkin v. Penn-
sylvania Central Airlines Corp. 167 F.2d 727 {6th Cir. 1948) (express choice in em-
ployment contract). Cook is said to have been the first to articulate the modera in-
tention theory as the proper explanation for American decisions. See Note, 62 Harv. L.
Rev. 647, 648 (1949)., His views are contained in the following series of articles,
entitled © ‘Contracts’ and the Conflict of Laws,” 31 Iil. L. Rev. 143 (1936), 32 1L L.
Rev. 899 {1937}, and 34 Il L. Rev. 423 (1939). Some of the additional scholarly
authority is 2 Rabel, 366-67; Nussbaum, “Conflict Theories of Contracts; Cases v.
Restatement,” 51 Yale L.J. 393 {1942); Vntema, “‘Autonomy’ in Cholce of Law,” Am.
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the Continental systems of private international law, it is said to be
the prevailing doctrine.*®

Whether or not the autonomy theory is worthy of acceptation in
all cases, the basic attitude of the law foward an express choice-of-
law clause should be one of receptivity, even in the range of issues
relating to the validity of contractual obligations.*” Considerations of
commercial convenience and of conflicts theory weigh heavily in favor
of this view. Difficulties and the possibility of abuse do exist, but
these warrant limitation rather than outright refection.

The positive argument for autonomy is strong. It rests mainly
upon the interests of the parties to the confract, but it is supported
by those of the commercial community and of the courts as well,
Because of this, it is in the general social interest to provide a legal
system favorable to the prospective resolution of conflict-of-laws
uncertainties by the parties, unless sufficiently forceful doctrinal and
practical objections appear.

The relevant interests of the parties themselves are freedom of
action and certainty of rights and obligations, If ne other persons
are affected by the choice of law, and if the confractual stipulation
is made after informed and equal bargaining,*® there is strong reason

J. Comp. L. 341 (1952); Rheinstein, Book Review, 15 U. Chi. L. Fev. 478, 485-87
{1948). See also footnotes 73, 74, 76, 77 and 80,

46, Bee Cheshire, 206; 2 Rabel, 368, The autonomy principle has been incorporated
into maultilateral treaties to which Buropean and other nations are parties, maost recently
by the Seventh Hague Conference in the Draft Cornvention on the Law Applicable to
the Sale of Goods, art. 2, in I Am, J, Comp. L, 275-77 (1952) (capacity and formalities
excluded by art. 5).

47. ‘The important thing js the starting point of reasoning, Approprizte limita-
tions can be imposed to prevent distortion and abuse; these will be considered in sec-
tion IH infra. The first task, however, is to establish the premise, which depends upon
fundamental considerations of theory and judicial policy. The thesis here presented is,
in essence, that in view of the compelling arguments in favor of effectunting the parijes’
stipulation, the burden rests with the opponents to znswer the gquestion *“Why not?”
They have not dotie so, The arguments which have been advanced against autonomy
justify only limitations.

Negotiable instruments, however, constitute a separate category of obligations, in
which a rigid lex loci contractus rule should govern. Standardization is “essentizl to
the whole insitution of negotiable instruments.” Nusshaum, Principles of Private In-
ternational Law 152 (1943), Third pariy interests are also involved, as the instruments
are intended for negotiation. The lex loci contractus should be atilized even in matters
of construction. Swift & Co., Inc. v. Bankers Trust Co,, 280 W.Y. 135, 19 N.E.2d 992
{1939). See also (English) Bills of Exchange Act, 1882, § 72 {1) {45 & 46 Vict. c. 5§1);
Convention for the Settlement of Certain Conflicts of Laws in connectior with Bills of
Exchange and Promissory Notes, opened for signztvre at Geneva, June 7, 1930, arts.
2-7, 143 LNTS 317, in 3 Hudson International Legislation 550, 552-54 {1936). For this
reason, the following discussion is not intended to apply in the field of negotiable in-
struments, although cases involving this kind of obligation which contain authority
favorable to intention, eg. Hall v. Cordell, 142 T.S. 116, 120 (1891) (dictum), are a
fortiori relevant to other contracts,

48, See fext at fooinotes 115-121.
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for effectuating the choice-of-law clause and little reason to worry
about avoidance of particular prerequisites. As a matter of principle,
freedom of choice should be limited only to the extent to which public
or third-party interests are affected or there is an absence of real
agreement. Even then, the importance of promoting certainty war-
rants a basically receptive attitude toward the parties’ choice of law.

Giving effect to the express intention of the parties would ordi-
narily furnish the most sound and certain way by which the forum
can fulfill its obligation to select the law by which the validity of an
obligation should be assessed.*® At the least it will indicate the law
which is just in terms of the expectations of those involved. More-
over, encouraging the use of the technique might well be expected
to ameliorate judicial burdens by preventing disputes from arising,

In the face of such considerations, the arguments against giving
legal effect to a choice-of-law clause in the matter of validity seem
insignificant. The opponents of the intention theory of the choice of
law contend, first, that this theory of conflicts is objectionably un-
certain.5® Ags applied to a case where an express choice has been made,
such an objection is clearly without merit. To argue against accept-
ing a choice-of-law clause because other courts might reject it is to
argue in reverse.’! In the long-distance contracts which characterize
international trade, permitting the parties to designate the governing
law affords a greater likelihood of cerfainty than does the rule of
the place of the making.

The second set of arguments against accepting a choice-of-law
clause under any circumstances is more serious. It is the doctrinal
view that the intention of the parties is necessarily incapable of in-
fluencing the court’s selection of the law by which to determine
validity. Those who adopt this principle fall within two schools of
thought which are otherwise in opposition to each other: (a) the
proponents of the lex loci contractus rule; and (b) the advocates of a
purely objective form of the proper law or grouping of contacts

49. “If we agree that it is one of the very basic policies of the conflict of laws
to prevent the application of a legal system of which the parties could not have thought,
or to express the same jdea in a positive way, if we regard it as one of the principal
purposes of the conflict of laws to protect the justifiable expectation of the parties, then
the intentipn of the parties rule is the ome which fulfills that purpose better than any
rival rule.” Rhbeinstein, Book Review, 15 U, Chi. L. Rev. 478, 486 (1943).

30. E.g. 2 Beale, 1083 states that this practical objection to the intention theory
is “conclusive.” Both 2 Beale, 1083 and Goodrich, 327, explicitly contend that the rale
is uncertain ever where there is a choice-of-law clause, because the courts might reject
the selection.

51. Siegelman v. Cunard White Star, Ltd, 221 F.zd 189, 195 (2d Cir. 1955)
(dictum}.

52. Sce 2 Rabel, 376; Cook, 898, 901, 920, See also Cheshire, 214.
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approach. Both accept as definitive on this point the oft-guoted dic-
tum of Learned Hand in the GerZi case:
. . . 2n agreement is not a contract, except as the law says it shall be,
and to try to make it one is to pull one’s beotstraps. Some law must

impose the obligation, and the parties have nothling whalever to do
with that; no more than with whether their acts are torts or crimes.%®

Those who contend for the law of the place of the making be-
lieve that it is only that legal system which can change the moral
agreement of the parties info one having legal force, The place where
the acts occur must govern their consequences. From this premise
it follows that a choice-of-law clause which attempts to remove the
validity of a contract from the scrutiny of the law of the place where
it is entered is an improper, private usurpation of the legislative func-
tion.”* From it also follows, at least implicitly, the conclusion that
the court’s effectuating the clause infringes the sovereignty of the
state of the making,

The answer to this line of argument lies in rejecting its premise.
The authorities clearly establish that there is no unqualified terri-
toriality principle underlying even Anglo-American jurisprudence.
There are many instances in which courts assert extraterritorial juris-
diction over matters in which other nations have a greater interest
than is true with regard to the validity of commercial agreements.”
Within the context of the principles of conflicts themselves, the Eng-
lish courts’ receptivity to the intention theory would seem to be a
sufficient reply.®®

No specific contact can logically give a particular legal system
a compelling claim to control. It is the forum alone which has power
to resolve the dispute. Whether it utilizes the vested rights or the
local law theories, its primary objective in referring a question to a
foreign system is to achieve a just decision.”” In this endeavor, the

53, E. Gerli & Co., Inc. v. Cunard 8.5, Co., 48 F.24 115, 117 (1931). See also
2 Rabel, 394,

54. 2 Beale, 1079-80 (“The fundamental objection™}; Guodrich, 326, See also
Lorenzen, “Validity and Effects of Contracts in the Conflict of Laws™ 30 ¥ale L.J.
658 (1921).

85. Eg Cook v. Tait, 285 U.S. 47 (1924) (taxation}; King v, Oliphant [1%05]
2 K.B. 67 (criminal) ; United States v. Minnesota Mining & Manufacturing Co., 92 F.
Supp. 947 (D. Mass, 1950) (anti-trust).

56. See footnote 71 infra.

57. Tt is particularly difficult to understand why those who believe the “local law”
theory to be the proper basic approach to conflicts questions nevertheless feel that
either the lex loci contractus or the law of closest ohjective conmmection must necessarily
be utilized to determine the validity of contracts, Yet Cheshire and Hand, at least,
strongly adhere to this view, as opposed to the "vested rights” theory, Cheshire, 3-5, 9;
L. Hand in Direction der Disconto-Gesellschaft v. United States Steel Corp., 300 Fed.
741, 744 (S.DXNY. 1924), (dictum). If it is only the law of the farum which can
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considerations favoring the application of the law selected by the
parties would seem more important than the doctrinaire argument
in opposition. True, comity is also a factor;?® but it is difficult to
imagine that any nation feels its sovereignty to be infringed whenever
its internal Jaw is not applied to test the validity of a contract there
formed. Moreover, a rigid adherence to the lex loci comtracius, in a
case where the tramsaction Is more closely connected with ancther
system, would give the former law an extraterritorial effect in a more
meaningful and invidious sense.

Nor does the use of a choice-of-governing-law clause constitute a
legislative act. It ordinarily affects only the parties.”® More important,
the stipulation is not self-executing. It is only by virtue of the con-
flicts rules of the forum that any body of law is selected. As former
Circuit Judge, now Mr. Justice, Harlan has observed, the choice-of-
governing-law clause should be received as a commendable act of
assistance to the forum rather than as an usurpation of sovereign
power.?® The use of such a clause at the inception of the agreement
does not differ significantly, in this respect, from a stipulation by
counsel at the time of trial that the agreement is valid.

The second form of the doctrinal rejection of the entire concept
of autonomy is manifested in the localization view of the English
proper law as advocated by Chesire.®* These authorities emphatically
reject one-contact approaches; but they nevertheless assume that one
legal system has a natural claim to govern the validity of the contract.

apply in any case, why may not the judges who create that law take into account the
expectations of the parties as to the legal systermn which should serve as the model?
See Conk, 899, 901-2; Rheinstein, Book Review, 15 U, Chi. L. Rev, 478, 485 (1948).
Even if the vested rights theory were accepted, the question of what rights existed and,
therefore, of what Iaw governed, would remain to the fornm.

58. See footnotes 95 and 120 infra. Note, also, that if the faw of 2 parifeular coun-
fry had a compulsive claim to conirol, as on grounds that the acts which created the
purperted agreement occurred there, logic and comity would require not the application
of the rules which that country applies to ordinary internal contracts, but the utilization
of a renvoi approach, to decide just as would the courts of that nation in that case.
See Cook, 906-12.

39. Cook, 399, 902,

60, Siegelman v. Cunard White Star, Itd., 221 F2d 189, 195 (1955) (Dictum). See
also Cook, 839, 902.

61. Regarding the Iocalization theory in general, see footnote 40 supra, The present
consideration is Cheshire’s contention (Cheshire, 216), applicable when there is an ex-
press stipulation, that, “The preliminary question, whether the parties are contractually
bound . . . must in the nature of things he governed by a law independent of their
volition . . , by the lIaw to which the contract naturally helongs, ascertzined objectively
in the light of all the circumstances” Ses also Morris & Cheshire, “The Proper Law
of a Contract in the Conflict of Laws,” 56 L.Q. Rev. 320, 329, 337 (1940). Although
Cheshire, 207-08 cites Westlake as advocating the objective view, the latter does not
appear to have had the case of an express choice-of-law clause in mind. See Westlake,
Private International Law, 305-06 (Sth ed. 1912); 2 Rabel, 403; Cook, 899, 918, n.78.
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It is that of the country with which the agreement is more closely
connected by objective contacts. Such a theory really differs from
the Beale approach only in the number of contacts deemed relevant,
although the greater leeway thus permitted the judge undoubtedly
does make for practical flexibility.

The weakness of this doctrine lies not in its refusal blindly to
accept the express intention of the parties. It lies in its absolute
refusal to take that intention into account. The doctrine insists that
the court must determine the law governing validity in precisely the
same manner where there is a choice-of-law clause as it does where
there is none. This analysis leaves a broad undistributed middle—
within which the most desirable solution would seem to lie.

Although none of the authorities appears to have articulated
such a theory, the most satisfactory way in which to regard the choice-
of-law clause in this area would be as a contact, normally the one
of paramount importance. On one hand, the wunrestricted autonomy
theory is subject to valid criticism. If an express choice has been
made, it would operate as rigidly as do other one-factor rules. It
fails to take third party interests into account. It leaves no room for
the comity element of the motivation for referring to foreign law. It
provides no security against calculated evasion or inequality of bar-
gaining power,

On the other hand, the inclusion of an express choice-of-law
clause should hardly be considered irrelevant. The par:ies’ interests
are the most important ones involved., Their desire to promote cer-
tainty should not unnecessarilty be frustrated. The fact that they have
contracted with reference to a particular legal system is surely as
important a connection as are chjective contacts.

The optimum balance of considerations, therefore, would be pro-
moted by a judicial approach of accepting a stipulation ¢f the govern-
ing law except where there is strong reason for refusing to do so. The
point of departure should be an attitude of receptivity; abuse shouid
be avoided by the utilization of careful limiting principles. The the-
oretical framework within which this approach could best be elah-
orated, and under which a consensus of most could be acaieved, would
be one which treated the choice of law by the parties as the paramount
contact, the weight of which could be overcome only by a forceful
grouping of objectives in another state.®®* In any event, there is no

62. Even though no scholar or judge has suggested this view as a penetal rule
for selecting the law under which to determine the validity of obligations, it is not
without the support of authority. English courts customarily consider such semi-sub-
jective factors as Ianguage and the pature of ferms in ascertaining the proper law, Thus
in Spurrier v. La Clache, {19027 A.C, 446, 450 (P.C.) these were the only contacts
with England which were mentioned as bases—although the insurer alss had an English
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reason, in theory or policy, for disregarding entirely the parties’
stipulation.

The final ohjection which has been interposed to the acceptance
of the parties’ choice of the governing law is that it would permit
the calculated avoidance of mandatory requirements and prohibi-
tions.®® This appears more frequently as an unarticulated fear than as
a stated argument. Its precise meaning is not clear, At times it seems
to rest on the premise that a certain legal system is naturally appli-
cable;* at others it appears to arise from aversion to adhesion
contracts.®®

Such a fear is not without a good deal of merit, at least in its
concern for protecting other interests and in promoting the comity of
nations. The suggestion that there is no problem because the manda-
tory law of the selected legal system will be applied®® is not a satis-
factory answer. Nevertheless, the problem can best be handled by
limiting principles and by the public policy of the forum. It provides
nro sufficient reason for rejecting receptivity as the basic point of

home office, there was ar arbitration clause, and the court appeared to ufilize an inten-
tion theory. See Cheshire, 211 and 2 Rabel, 432-34 for contacts ordinarily considered.
Moreover, the approach here suggested appears to be precisely that which was atilized in
In re Claim by Helbert Wagg & Co., Ltd. [1956] ch. 323, where 2 stipulation fo German
law was given effect only after the court weighed other factors.

Just what combination of contacis would be necessary to counterbalance the choice-
of-law clause would, of course, remain for judicial elaboration. Certainly it would have
to be very sizeable. The actuzl decision would almost always be the same as would
result from the use of the autonomy doctrine with s qualifications. But it would
seem to offer advantages aver that rule, because it would solve issues withoui reliance
on exceptions, and because it would lead to the selection of the law with whick the
contract is most meaningfully connected. Under the limited autonomy theory, for
example, the locus of other contrzcts is jrrelevant so long as some substantial contact
exists with the selected Iaw; whereas under the theory here proposed, the stipulation
should be ignored if all contacts pointed to couniry X except the stipulation of the
parties and a factor such as the domicile of one of them. The sacrifice of certainty
would not be significant, as the parties could know and select a system which is already
sufficiently connected that no rebutting combination of factors could exist.

Rabel would reject this theory, becavse he regards the express stipulation as itself
a contract, legalized by the conflict of laws principles of the forum, under which the
parties agree that the selected Iaw shall govern the main agreement. 2 Rabel, 3656, It
should Be acceptable, however, at least in operation, to those autonomy advocates who
recognize the value of limitations. See, e, Cook, 839, 914-16, 919.

63. See, e.g. 2 Beale, 1080; Goodrich, 326. But see, 2 Rabel 428-29; Cook, 889,
008-915.

64, E.p. 2 Beale, 1080 states thai the meaning of the intention theory is that
the parties ‘*af their will can free themselves from the power of the law which would
otherwise apply to their acts.

65. See, e.g. Frank, J. dissenting in Siegelman v. Cunard White Star, Ltd,, 221
F.2d 189, 201-02 (2d Cir. 1925) ; Scrutton, L. J,, in The Torni, [1932] 78, 84 (C.A.);
Cheatham, Book Review, 84 Colum. L. Rev. 1267, 1265-69 {1948).

66, See Rheinstein, Book Review, 15 U. Chi. L. Rev. 478, 436 (1948).
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departure in the conflicts approach of courts, when there is an ex-
press choice of the governing law.*

B. The Judicial Authorities Favoring o Principle of Basic Re-
ceptivity Toward the Parties’ Choice of the Governing Law

The judicial authorities of the commercial jurisdicrions do ap-
pear somewhat to manifest a receptivity toward governing law clauses.
Despite the doubts and irreconcilable opposition of sorne®® writers,
the courts have been willing to give effect to such clauses, at least in
some sitwations. The only question is wnder what circumstances,
which is a maiter simply of qualifications and limitations,”® Only if
the courts adhered rigidly to a particular, mechanized theory of con-
tracts, especially the lex Ioci comtractus view, could it be said that
the law does not permit the parties to designate the governing law.
No such theory has consistently heen followed in courts of the United
Kingdom, New York, or the federal Second Circuit, if, indeed, it
has been anywhere.”

The certainty of acceptance, and the scope of autonomy, are
greater in England than they are in the United States.”* They are

67. Moreover, a rigid adherence to the place of contracting rule would itself
permit avoidance by the simple means of contract-rigeing, especially in the case of
an agreement formed by correspondence. See Cook, 899, 916-17.

63. See 2 Beale, 1079-80; Cheshire, 207-08; Goodrich, 326-28.

6%. See, e.g. 2 Rabel, 367 (“Only the limits remain confroversial”).

70. See, e.g. 2 Rabel, 399 (“All versions of a predestined law have been abandoned
by the present jurisprudence of mercantile countries.™); id at 274, 384, 402, Even the
lex loci contractus school concedes the exisience of some degree of judicizl permissive-
ness, See 2 Beale, 1081; Goodrich, 330-31; Greene, “The New York Law as to the
Validity of Contracts,” 12 Corn. L.Q. 286 {1927},

71. Even Cheshire, 214, admits that the principle that the intention of the parties
will govern, if expressed, is “undeubtedly admitted by the English Law.” The only ques-
Hon is whether there immust be a substantial connection. Express cheoice of governing
Iaw clauses have been given effect: In re Claim by Helbert Waeg & Co., Ltd., 119361
Ch. 323 {discharge issue}; Ocean Steamskip Co., Ltd. v. Queensland State Wheat Board,
{1041] t E.B. 402 (conflicting clauses, construed as choice of Australian law); Vita
Food Products Inc. v. Unus Shipping Co,, Ltd,, {1939] A.C. 277 (English law). Only in
The Torni, £1932] P. 78 (C.A.) does such a choice appear to have been rejected; and
the decision there was that the Hague Rules necessarily applied to a2 shipment from
one adherent country to another (see footnotes 83 & 95 inira). Moreover, this case
was criticized in the Vita case, supra.

The strongest authority is furnished by the cases in which arbitration clauses have
heen treated, and effectuated, as choices of English law. E.g. W,V. Kwich Hoo Long
Handel Maatchappij v. James Finlay & Co., Ltd, [1927]1 A.C. 604; Austrian Lloyd
5.5, Co. v. Gresham Life Assurance Soc. Ltd, 19031 1 E.B. 249; Spurrizr v. Lz Cloche,
[i902] AC. 446 (P.C.}; Hamlyr & Co. v. Talisher Distillery, [1894] A.C. 202. Some
dicta in implied intent cases favoring an cbjective approach is also, to a degree, appli-
cable where there is an express choice; but it is counterbalanced by subjective intent
dicta. Of these the most famous is Lord Atkin’s statement in Rex v. International
Trustee for the Protection of Bondholders Aktiengesselischaft, [1937] A.C. 500, 529
(P.C.): “Their intention will be asceriained by the intention expressed in the contract,
if any, which will be conclusive,”
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even greater in the civil law systems, where codes ordinarily condi-
tion the applicability of other choice of law rules upon the absence
of an expressed intention.™ But even in the United States it seems
safe to conclude that the stipulation of the parties will be permitted
to govern under certain circumstances.’®

The United States Supreme Court has long looked upon inten-
tion as the theoretical object of search for the conflicts principles of
contracts.™ In the Second Circuit, where alone in this country there
has been a significant series of cases involving express stipulations of
the governing law, the earlier intransigence of Learned Hand™ has
largely been displaced by the Hal Roack Studios, Inc,” and Siegel-

In some of these cases, e.g. Ocean Steamship Co. Ltd. v. Queensland State Wheat
Board, supra, the issue was whether the law of England was the proper law for pur-
poses of justifying a +writ conferring personal jurisdiction over an absent defendant
{R.5C. Order XI, 7, 1{(e}), rather than the validity of the contract; but nobody has
sugpested that they ave not authority on the latter question, and certainly the courts
treated the probiem as the same,

72. See footnote 46 supra.

73. See Z Rabel, 384; Note, 56 Colum. L. Rev. 902, 904 1n.13 (1956). Even Beale
concedes that most couris permit some degree of autonomy, 2lthough he believes that
it is almost always limited to the choice of either the place of contracting or the place
of performance. 2 Beale, 1081, 1137-58. The Uniform: Commercizl Code expressly
permits the parties to choose the law azpplicable to a contract, with certain qualifica-
tions, with no indication that it refets only to optional principles. See, e.r. Pa. Stat.
Ann,, fit. 12A, § 1-105, as amended by Act No. 426 of Oct. 2, 1959, P.L. 1037, § Pa.
Leg. Serv. '59 (Purdon’s).

74. Prichard v. Nerton, 106 U.S. 124, 136 (1882) (lex loci solutionis held applica-
ble en grounds of presumed intent, to validate surety bond which would have been void
for lack of consideration under the lex loci contractus); Hall v. Cordell, 142 T.S. 115,
£20 (1891) (dictum that pothing showed that the parties “had in view” amy other
law than that of the place of performance) ; Wayman v. Southard, 23 U.S. (10 Wheat.)
1, 48 (1825) (dictum by Chief Justice Marshall that *a contract is governed by the law
with a view to which it was made.””) See also, Seeman v, Philadelphia Warzhouse Co.,
274 US. 403, 407-08 (1927); Andrews v. Pond, 38 U.5. (13 Pet) 65, 78 (1939) (usury
cases holding that the parfies can designate either the place of performance or the
place of contracting).

75, E. Gerli & Co., Inc. v. Cunard 5.5, Co., 48 F.2d 115, 117 (1931). (Bill of Lading
clause providing for limitation of carrier liability to £20 per package enforced, or grounds
that the specific limitation was intended to prevail over the more general reference
to English law, under which any limitation to less than £100 per package would have
been void, Very strong dicta favoring absolute control of the law of Italy, as the lex
loci contractus) ; Louls Dreyfus v. Paterson Steamship Co., Ltd., 43 F.2d 824, 826-27
{2d Cir. 1930) (Canadian law, as lex loci solutionis held to apply to determine excuse
for nonperfermence, no express choice having been made. Dictum that imputation of
intention is a fiction).

76, Hal Roach Studios, Inc. v. Film Classics, Inc, 136 F.2d 596, 598 (2d Cir,
1946). (Choice of New York law given effect in films distribution contract made in
California, to determine whether the defendant had gronnds for rescission, whick the
court sajd was an issue going to the “essential validity” of the conmtract. Circuit Judge
Chase said the ordinery rule was that the law of the place of performance govermed
this question, citing the Restatement, but that when there is no single place of per-
formance, “there seems no reason, apart from the policy of the farum, why the parties
cannot specify the law of one jurisdiction as controlling, =o long as there is that suffi-



358 Wayne Law RevEw [Vol. 6

man™ cases, Although the New York cases have utilized different
rules at different times,” the fact that they have almost always been
stated as presumptions of intent™ and that the Court of Appeals has
recently utilized a fexible approach®® indicate an attitude of recep-
tivity toward the parties’ selection of the governing law.

Thus the focus of inquiry must be upon the permissible scope of
autonomy, in terms of situations and of area. If a case were to be
presented in which the intention of the parties was clear, no statute
or treaty precluded the use of ordinary conflicis rules, no public
policy barred enforcement in the particular court, no other major con-
tact existed with the state of the forum, no third-party interests were
affected, and the choice was bargained in good faith and was of
either the lex loci contracius or the lex loci solutionis, it could con-
fidently be expected that the stipulation of the parties would be given
effect in all of these jurisdictions. Even if all of these factors were
always essential, the choice-of-law clause would be a useful tool for

cient relationship te inake it reasonable that the law chosen should apply.” Because
this was a diversity case and not within the admiralty jurisdiction, the court shouid
have been applying the New Vork conflict rule. Klaxon Co. v. Stentor Electric Mig, Co.,
313 U.S. 487 (194%), The court gave no indication that it was using a state theory and
not its own, however; and it seems reasonable to conclude that the decision conséitutes
acthority in the Second Circuit as well as in New Vork. See Siegelman v. Cunard Wkite
Star, Ltd., 221 F.2d 189, 195 (citing the Hal Roach case) ; Note, 62 Harv, L. Rev, 647,
654 (18949).

77, Siegelman v. Cunard White Star, Ltd., 221 F.2d 189, (2d Cir, 1955) 201.
- {Choicevof-law clause effectuzted to select English law to govern the guestion of whether
the defendant was estopped from asserting a condractual period of limitations in a
passenger ticket covering a voyage from New ¥York to France, which issue was said to
be *more closely zkin to a question of wvalidity” than of constructiom. Dicta strongly
favorable to party stipulation in general.}

¥8. See Auten v. Auten, 308 N.¥_ 153, 124 N.E2d 9% (1934). (Center of gravity
approach adopted to select English law to govern the question of whether a separation
agreement concluded in New York bad been repudiated by the plaintiff’s alimony suit
in England. Authorities reviewed.); Jones v, Metropolitan Life Ins. Co., 158 Misc, 466,
286 N.Y.S. 4 (App. Div. 1936). (Various rules employed by prior cases stated, and
New York law held applicable under all four to issue of effect of oral waiver of condi-
tion in life insurance policy at time of contracting).

79. See, ep. Union Nat. Bank of Chicapo v. Chapman et al, 169 N.Y. 538, 545,
62 M.E. 672, 674 (1203). (Law of place of contraciing zpplied to determine capacity
of wife to be surcty on a note, “unless It can fairly be said that she . . . dearly under-
stood and intended that it should be governed by the law of another stata’”)

80. See cases cited in note 78 supra. For opinions expressly resting on grounds
of implied intention, see Wilson in Lewiston Mill Co,, 150 N.¥. 314, 44 N.E. 959 (1896} ;
Stumpf v. Hallaban et al, 101 App. Div. 383, 91 N¥Y.5, 1062 (1905) afi'd 185 N.Y.
550, 77 N.E. 1196 {1505}. In addition, dicta favorable to a Hmited autonomy can be
found in such cases 25 Swift & Co., Inc. v. Bankers' Trust Co,, 280 N.¥, 135, 140, 19
N.E:2d 992, 994-95 (1939). And the New York cases enforcing agreements to atbi-
trate in another country, where the courf surely recognized that the foreign law would
be applied, provide authority for the acceptance of a choice-of-governing-law clause,
E.g. Matter of Amtorg Trading Corp.,, 304 N.Y. 516, 109 N.E. 2d 606 (1952). See also
2 Beale, 1156-57.
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providing certainty as to the governing legal system in international
trading transactions. The extent to which each is required for legal
success in various courts remains to be examined in section III below.

C. Tke Legal Acceptability of Clauses Incorporating Foreign
Laws as Contractual Terms

The legal doubts and restrictions which surround the use of a
choice-of-law clause to select the system by which validity shall be
determined are almost non-existent when only questions of construc-
tion are in issue.® This is the sphere of optional law. By definition
the parties are free to structure the terms of their obligations as they
wish, whatever body of law might be applicable to govern validity.
There is no sound reason for preventing them from accomplishing
this purpose by incorporating foreign law to define the contractual
terms.

Except in rare instances of judicial error,%® this type of choice-
of-law clause is freely accepted. The law of any jurisdiction may be
incorporated to fulfill an interpretive function.®® Indeed, the most
commonly used device is a reference to trade custom rather than any
territorial law.®* The only limitations upon the effectiveness of this
second class of clause are the more practical obstacles to certainty
which are the topic of section IV of this discussion.

I1I. Tar LecArn Lvitations UrPoN THE ScoPE ANP EFFECTIVENLESS
oF CHOICE-OF-GOVERNING-LAW CLAUSES

There are four categories of factors which might be termed legal
limitations upon the acceptability of an attempt by the parties to
designate the governing law: (1) Principles of classification; (2) sub-
stantive statutes and treaties; (3) public policy; and (4) theoretical

81, Eg, Burns v. Burns, 190 N.Y. 211, 82 N.E. 1107 (1%07); Ringling Bros.-
Barpum & Bailey Combined Shows, Inc, v. Olvera, 119 F.2d 584 (9th Civ. 1941); Boole
v. Union Marine Ins. Co.,, 52 Cal, App. 207, 108 Pac. 416 (1921); Ex Parte Dever,
18 Q.B.D. 660 (1887); G. E. Dobell & Co. v. The Steamship Rossmore Co., Ltd., {18951
2 Q.B. 408 (C.A.). See Goodrich, 340 (“a wholly different point”); Cheshire, 238. The
Tegal restrictions on the scope of the choice-of-governing-law type of clause are dis-
cussed in section IIF infra.

32. Eg, Owens v. Hagenbeck-Wallace Shows Co, 58 R.L 162, 102 Atl, 158 (1937)
(choice of Florda law rejected for want of substantial connection, Compare the
French dectrine of fraud a la lei as applied in matters of interpretation). See 2 Rabel, 400.

83. There is no substantial cortacts limitation in this sphere, under the almost
unanimous view of the authorities. Ringling Bros.-Barnum & Bailey Combined Shows,
Inc. v. Olvera, 119 F.2d 584 (9th Cir. 1941). See Falconbridge, “Contracis and Con-
veyance in the Conflict of Laws,” 31 U. Pa. L. Rev. 661, 671 (1933); Annot. 112 ALR.
124, 133 (1941) ; Note, 62 Harv. L. Rev, 647-59 (1949),

84. Roole v. Union Marine Ins. Co., 52 Cal App. 207, 158 Pac, 416 {1921) (marine
jnsurance custom, as well as law, of England). Cf. Hurwitz v. Hurwitz, 216 App. Civ.
362, 215 NUY. 184 (1926) (religious law under antenuptial agreement).
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qualifications upon the freedom of choice which are contained in the
conflicts principles of the forum. Some of these obstacles effectively
preclude the use of the choice-of-law clause for certain purposes in
certain contracts, such as to validate a bill of lading provision ex-
empting a carrier from liability for negligence. Others limit the scope
of autonomy in the sense of the number of legal sysiems from which
the parties may select.

These legal limitations, although perhaps great in terms of the
hypotheticals of the lawyer, are not unduly severe in terms of the
reasonable objectives of the businessman. They probably do pre-
clude the use of the device for the calculated evasion of soecific man-
datory provisions, such as those determining the lability of a carrier
for negligence. They may even limit the scope of autonomy, in some
jurisdictions, to a choice between the law of the place of the making
and that of the place of performance. Even if the more stringent
limitations should prevail, however, the choice-of-law clause could
significantly serve to promote commercial certainty in this sphere
as well as in that of optional law,

The authorities tend to speak in terms of the good faith and
substantial contacts qualifications of the intention theory, rather than
to use this situational type of analysis.®® A fajlure separately to con-
sider the cases in which statutory and public policy obstacles are
operative can cause misinterpretation of judicial decisions and thereby
obscure the greater legal acceptability of a choice-of-law clause in
cases in which the ordinary conflicts principles control.

A. Limitations Arising from Principles of Classification

The first legal obstacle needs HLitle discussion. There are two
ways in which the forum, in discharging the duty of classification
which necessarily faces it, can preclude the application of a choice
of governing law. One is in determining whether an issue before it
is a matter of procedural or remedial law. If it is, the law of the
forum will apply, and there will be no reference to foreign law at all,
The manner in which the courts of New York treat the question of
the validity of an agreement to arbitrate future disputes is an illustra-
tion of this practice.®®

The other important occasion for classification arises in cases
which contain elements of tort, title, or status In addition to con-

85. See, e.z. 2 Beale, 1080-82. Graveson, 210-13, however, separately treats cerfain
“overriding considerations” which preclude the operation of the ordinary conflicts rules,

86. Compare Meacham v. Jamestown, Franklin 2nd Clearfield R.R. Co,, 211 N.¥.
346, 352, 105 N.E. 653, 655 (1914) (Cardozo, concurring opinion) with Matter of Ganit,
297 M.Y. 433, 79 N.E.2d 815 {1948). See Note, 56 Colum. L. Rev. 902 {1958). See
also 2 Rabel, 493-503 for other examples,
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tract.?” The most frequent instance of this is the contractual limita-
tion of liability. Unless the court initially classifies the problem as
one of contract, there can be no operation of the conflicts principles
designed to deal with that type of issue. Although absolute when it
occurs, the classification obstacle does not appear to be severe,

B. Limitations Arising from Displacement of Normal Conflicts
Rules by Substantive Statutes and Treaties

The second limitation of a legal character is the occasional phe-
nomenon of statutory displacement of the common-law rules of con-
flicts in a particular substantive sphere. It can occur only when there
exists between the transaction and the state of the forum a relation-
ship upon which the local statute is expressly, or by clear implica-
tion, made applicable. When this situation occuxs, the legislative
direction must be obeyed. The parties are effectively precluded from
stipulating away from the statutory control of the jurisdiction in
which litigation is located,

Statutes which define the scope of their own applicability in this
manner are almost always ones which contain an important public
policy element. In the international trading sphere, the clearest example
is provided by statutes which incorporate the Hague Rules for the
determination of carrier liabilities and immunities.®

The American Carriage of Goods by Sea Act is, by its terms,
applicable to all shipments “. . . to or from ports of the United States,
in foreign trade. . . .”®® Clearly the courts of this country must apply
the substantive provisions of the Act whenever that condition is ful-
filled, regardless of the mnational character which ordinary conflicts
principles might assign to the ccean bill of lading itself.®® It would,

87. E.g. Compare Lauritzen v. Larsen, 345 U5, 571 (1952) (tort) with The Fen-
sington, 183 U.5. 263 (1902) {conmiract). See Maguire v. Gorbaty Bros., 133 F.2d 675
(2d Cir. 1943) (Law of situs to govern validity of rvecording of title by conditional
vendor, despite express stipulation that ancther Iaw should govern the contract.)
See also text at n.120 infra, Such classification is usually done implicitly.

38. Convention on the Unification of Certain Rules relating {o Bills of Lading for
the Carriage of Goods by Sea, signed at Brussels, August 23, 1924, TS No. 931, 51 T.5.
Stat. 233 {1937). The purpose of this multilateral treaty was to provide for the appli-
cation to all bills of lading of the definitions of carrier obligations and Immunities
which had been developed at the Hague, It was modeled largely on the Americar Harler
Act of 1893, 27 Stat. 445, 46 U.S.C, §§ 85, 190-95 (1933). See, generally, Yiannopoules,
“Conflicts Problems in International Bills of Lading: Validity of ‘Negligence’ Clauses,”
18 La. L, Rev. 609 (1958); Yiannopoulos, “Bills of Lading and the Conflict of Laws:
Validity of WNegligence' Clauses in France,” 7 Am, J. Comp. L. 516 {1958)}; Knauth,
Qcean Bills of Lading, 107-19 (3d ed. 1947).

89, 490 Stat. 1207 (1936), 46 U.S.C. §§ 38, 1300-15 (1953). This statute incorporates
the Brussels Convention, supra n.88, and supersedes the Harter Act in the foreign com-
merce field.

g0. E.g The Steel Inventor, 35 F. Supp. 986, 997-98 (1940) (Stipulations making
bills of lading subject to both Indian and American Acts; held, the latter applied as
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therefore, be useless to argue in an American court that a clause
exempting the carrier from liability for negligence should be held
valid because the parties had stipulated that the agreement should be
governed by the law of a country which permitted such exemptions,®™
It would be equally vain to make the argument on the ground that the
bill of lading was issued elsewhere.*

Virtually all major commercial nations are parties to, or ad-
herents of, the Brussels Convention and have passed statutes enacting
the requirements of the Hague Rules into law.®® Although most of
the statutes are expressly applicable only to shipments from the state
concerned,® the universality of their existence, coupled with the pub-
lic policy character of their provisions, precludes the use of a choice-
of-law clause to validate a contractual attempt to vary the relationships
which the Hague Rules provide.®

To a lesser degree the ordinary conflicts principles can be dis-
placed even where the statute of the forum does not expressly define
the scope of its application. Courts will always endeavor to interpret
the legislative intention so as to conform to the principles of private
international law, Nevertheless, if an intention to assert the regula-
tory jurisdiction of that state beyond the normal appears, the forum
is bound to obey. Examples of this may be found in applications

matter of law); Viannopoulos, “Conflicts Problems in International Eills of Lading:
Validity of ‘Negligence' Clause,” 18 La. L, Rev. 609, 618-19 (1958).

91. Even prior to the Carriage of Goods by Sea Act, supra n.89, this would have
been the result in American coarts, because of the similar applicability of the Harter
Act, supra n.88, and because of the strong public policy against suct. exemptions in
this country. E.g, Enott v. Botany Mills, 179 U5, 69 (1900) (Harter Act); ¢f. The
Kensington, 183 TU.S. 263 (1902) (passenger bzggage: public policy). But see The
Qranmore, 24 Fed, 922 (D. Md, 15383),

02. Cf The Kensington, 183 1.5, 263 (1902).

93. F¥or lst see Enauth, Ocean RBills of Lading 80-86 (3d ed. 194¥); 2 Rabel,
416-17, notes 98 & 99.

94, F.g. (English) Carriage of Goods by Sea Act, 1924, §8 1, 3 (14 & 15 Geo. V.
e 22).

95, Although couris are not bound by the statutes of other countries 2nd thus
must use their conflicts rules and public policy and interpretive powers to determine
whether suck a foreign statute should be applied, it scems clear that at least the coun-
tries whick have adopted the Hague Rules will ot permit the aveidance of those pro-
visions by means of 2 choice-of-governing-law clause, Compate The Torni, {19321 P. 73
{C.A} with Vita Food Products, Inc, v. Unus Shipping, 11939 A.C. 277 (P.C.). See
Rahbel, 426-27; Note, 62 Harv. L. Rev. 647, 654-55 (1949}. The various factors con-
sidered in this section, infra, will operate in this sphere to precude the effective use
of the stipulation in bills of lading, It should be noted, however, that there is now
litile need for the designation of the applicable law as a means of promoting certainty
here, Moreover, the device can still be utilized to guarantee validity of other types of
contracts of afireightment and with regard to issues which are not highly charged with
public policy. See Yiannopoulos, “Conflicts Problems in International Bills of Lading:
Validity of ‘Negligence’ Clauses,”” 18 La. L. Rev. 609, 614 (1958). Indecd, the statutory
and public policy obstacles appear thus far to have been limited, in the main, to negli-
gence exemption and unreasonable time limitations in such contracts.
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of anti-trust and currency legislation to contractual relations which,
under customary conflicts principles, would not have been deemed
subject to the mandatory requirements of the local law of contracts.®®

C. Limitations Arising from Public Policy

The third set of legal limitations is composed of two applications
of the public policy of the forum to alter the result which ordinary
conflicts rules would provide.’” In the first sense in which the public
policy justification is employed, it is really a rationalization for the
preference of the forum for the local substantive law. In the second
it represents a refusal to enforce an admittedly valid, but nevertheless
repugnant, foreign contractual obligation,

Where contacts exist with the state of the forum and the local
substantive provision has a large public policy content, there is a
discernible tendency for courts to emphasize the importance of the
relevant connection and thus to hold that the law of that state shall
control. In doing so they usually rely upon a general reference to
public policy and do net articulate an evaluation of contacts®® The

96. E.p. United States v, Aluminumn Company of America, 148 F.2d 416 (1945)
{anti-trust) ; Companiz de Ipversiones Internacionales v. Industrizl Mortgage Bank of
Finland, 269 N.Y. 22, 198 N.E. 617, cert. denjied 297 TS5, 705, remittitur amended
269 N.Y. 602, 189 N.E. 691 (1935) (American cwirency regulation); Boissevain w.
Weil, [1949]1 1 XK.B. 482 (PBritish currency regulation}. Of course there is no clear line
between such a case and one in which the statute can be said expressly to provide its
own rule of applicability. Thus, Knott v. Botany Mills, 179 U.5. 69 {1900} could be
classified bere. Self-executing treaties presumably have the same effect.

97. This distinction is drawn by Paulsen & Sovern, “‘Public Policy’ in the Con-
flict of Laws,” 56 Colum. L. Rev. 969 (1956). It is seldom recognized by judges; in
fact, the courts and other scholars tend to refer to all limitations upon autenomy, in-
cluding the statutory obstacle discussed above, as public policy matters, See, e.g.
Cook, 899,

93. The following carrier liability cases, in which the courts held various exemp-
tion clzuses invalid—or unenforceable—as against the public policy of the forum, exem-
plify this situation. In all there was no expressly-governing statute. In all the importance
of the public policy of the forum and the existence of a contact with that juris-
diction both appear to have been influential. The Eensington, 183 T.S. 263 (1502)
{passenper baggage}; The Energia, 66 Fed. 604 (2nd Cir. 18935) (pre-Harter Act bill of
lading) ; F. A. Straus & Co., Inc, v. Canadian Pac, Ry. Co, 234 NY, 507, 173 N.E.
564 (1930) {bill of lading to N. Y.); The Guildhall, 58 F.zd. 796, 759 (S.DIN.Y, 1393)
{bill of lading to N.Y.): The Brautford City, 29 Fed. 373, 395-96 (S.D.N.Y. 1886 (caitle
shipment, N.Y. to England). A more extreme and less justifiable case was Ocean Steam
Navigation Co. v. Corcoran, 9 F.2d 724 (2d Cir. 1925), ir which the federal court
policy against unreasonably short contractual periods of Iimitation was applied to
invalidate a provision in a ticket for passage from Montreal to Liverpool, primarily
because the ficket was isswed in Boston. Fortunately, this decision has largely been
displaced by Siegelman v. Cunard White Star, Ltd., 221 F.2d 189 (2d Cir. 1935).

The importance of 2 strong public policy in this line of decisions is indicated by
the willingness of courts to permit the foreign law %o control in other situations. Eg,
Miltikin v, Pratt, 125 Mass, 374, 28 Am. Rep. 241 (1879). The importance of a relevant
contact is suggested by cases in which foreign rights bave been enforced in entirely
externzl transactions. E.g. The Miguel di Larrinaga, 217 Fed. 673 (S.D.N.Y. 1914).



364 WayNE Law Review [Vol. 6

Supreme Court has recognized this practice as a proper instance of
protection of local citizens, even mthm the requirements of the full
faith and credit clause.”

The preference for local law under this dual circumstance prob-
ably does not merit heing termed a legal principle. Because of the
confusion it causes and of the failure to distinguish between conflicts
principles and the proper role of the public policy of defense, it is
an undesirable practice.!®® It is, nevertheless, an obstacle of which
businessmen must be aware in considering the judicial reception which
a choice-of-law clause is Hkely to meet.

In the narrower sense, the public policy of the forum is a limita-
tion upon the enforceability of contractual rights which are ad-
mittedly valid under conflicts principles. Even if the jurisdiction in
which the court sits has no other contact with the transaction, it will
refuse to enforce provisions which it considers too cbjectionable on
grounds such as immorality or judicial prerogative **

This limited type of public policy is not a major obstacle. The
mere fact that the contract would be invalid if the lex fori controlled
will not call it into play.*™® Courts are frequently admonished to
utilize the principle with cantion, and in general they appear to com-
ply.®® Moreover, the due process requirement limits the extent to
which it can be employed by the courts of this country to invalidate
a contractual defense.'®*

D. Limitations Arising from Theoretical Qualifications Imposed
upon the Autonomy Doctrine

If the choice-of-governing-law clause is not rendered inoperative
by one of the above obstacles, its legal effectiveness is dependent upon
the ordinary conflicts principles of the forum. Here there are four
possible principles which might limit the scope of free choice. Two

To the extent that both condiffons must coincide to cause the application of this form
of the public policy defense, the obstacle is less severe than it might seem. DMoreover,
there is probably a corresponding fendency to accept z comtractuzl stipuletion to the
lex fori. See 2 Rabel, 407-03.

99. TUnion Trust Co. v. Grossman, 243 0.5, 412 (1918).

100. Paulsen & Sovern, “‘Public Policy’ in the Conflict of Laws® 56 Colum, L
Rev. 969, 981 (1936); 2 Rabel, 424-26. See alsoc Haughm J., dissepting in Ocean Steam
Mavigation Co, v. Corcoran, ¢ F.2d 724, 733 (2d Cir. 1925).

101. E.g. Meacham v. Jamestown, Franklin and Clearfield RR. Co, 211 N.Y.
346, 103 N.E. 653 {1915} {majority opinion); E. Gerli & Co,, Inc. v, Cunard 5.5, Co.,
48 F.zd 115, 118 {1931} {dictum: *. . . if we disapproved the result toe much.”}

102. See Goodrich, 304-05; Restatement, § 612, comment b.

103. Eg. Holzer v. Deutsche Reichsbahn-Gesellschaft, 277 N.Y. 474, 14 NE.2d
798 (1938) (MNazi racist decree); In re Claim by Helbert Wagz & Co, Ltd, [1955]
Ch. 323 (German loan payment system). See 2 Rabel, 551-55; Restatement, § 512,

104, Home Insurance Co. v. Dick, 281 11.8. 397 (1930).
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are almost always stated in discussions of the intention theory: (1)
The substantial contacts requirement; and (2) the good faith require-
ment. A third might render ineffective any stipulation which is not
genuinely bargained. The fourth would prevent the parties from
avoiding the control of closely connected states over matters of great
interest to them.

The substantial contacts qualification would limit the scope of
autonomy in a geographic sense. It would require the parties to select
a law with which the contract is at least connected, and it might even
restrict the choice to the place of contracting or place of performance
in some jurisdictions.

In the United Kingdom there is a great deal of doubt as to
whether any such limitation exists. Some decisions have given effect
to stipulations to English law where the contacts with that country
were very tenuous.’®® Moreover, in the famous Vite Food Products
case, Lord Wright expressly and forcefully rejected the contention
that any connection must exist.'® This was not quite a holding, how-
ever; and the judicial and scholarly criticism which the statement has
since received make it unwise to rely upon the absence of the Iimi-
tation.*?

American courts, on the other hand, seem almost certain to re-
quire the choice of a closely conrected law to govern validity. Indeed,
the only freedom of choice upon which the businessman can count is
the ability to determine whether the fex loci solutionis ox the lex loci
contractus shall apply.!® This is especially true in the Second Circuit,
where the acceptance of the basic concept of party autenomy has been
recent and cautious. It is true also in New York, where competing
theories can find judicial support, and where the legal effectiveness
of intention presently rests upon dicta and negative implication. In a
strong case these courts might well go further, but it would be wise
to rely upon the two basic contacts if at all possible.

105. Eg. N. V. Kwick Hoo Tong Handel Mzaischappij v. James Finlay & Co,
Ltd., [1927] A.C. 604; Spurrier v. LaClocke, [1802] A.C. 446 (P.C.).

106, Vita Food Products, Inc. v. Unus Shipping Co. [1939] A.C. 277, 290 (P.C.)
(% .. it is difficult to see wbat qualifications are possible. . . .” See also Rex v.
International Trustee for the Protection of Bondholders Alktiengesellschaft, [1937]
A.C. 500, 529 (P.C.) (dictum that expressed intention is “conclusive.”); Schmitthoif,
The Export Trade 71 {1948); 2 Rabel, 402-08. Cheshire states that the prevailing
opinion among merchants and solicitors in England is that no qualification exists.
Cheshire, 215.

107. Dicta in recent cases, including that favoring an objective conception of the
proper law, cause sufficient uncertainty on this point to warrant caution. In re Claim
by Helbert Wagg & Co., Ltd, [1956] Ch. 341; The Assunsione, [1954] P. 150, 175;
Boissevain v. Weil, [1949] 1 X.B. 482, 491,

108. See 2 Beale, 10581; Greene, “The New York Law as to the Validity of Con-

tracts,” 12 Cornell L.Q. 286 (1927). See also 2 Rabel, 409. There is no strong Ameri-
can authority which would support an argument for a broader scope of choice.
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The theoretical merit of this qualification is a matter of doubt.
Ii the autonomy doctrine is a valid basis of decision, there is no logi-
cal reason for restricting the scope of alternatives in this way.® A
practical justification has been urged, in that it will prevent the in-
convenience of the forum’s having to apply an exotic body of law;*?
but the force of this argument is weak in view of the techniques avail-
able for dealing with problems of this sort. The requirement does
make sense, however, if the theoretical basis for accepting the parties’
choice of the governing law is that the stipulation is the paramount
contact to be considered, under a grouping approach, in ascertaining
the most closely connected jurisdiction.'*

In terms of judicial policy, the limitation can serve to prevent
rigidity and distortion without causing real detriment tc the utility
of the choice-of-law clause. It is a source of some uncertainty only
if the parties seek to subject the agreement to a law other than of
the places of making and performance.

The second of the commonly-mentioned qualifications upon the
intention theory is that of good faith. Its meaning is not clear. Per-
haps it 1s merely another way of stating the substantial contacts re-
quirement.** Perhaps it means only that the courts will ignore an
express stipulation if all evidence indicates that the parties really
contracted with reference to another legal system™® Again, it may
just be a vessel for public policy considerations, especially those
against calculated avoidance of specific and known requirements.*’t

In any case the limitation seems to be innocuous. It could be
utilized to preclude abuse of the freedom of choice, but it does not
severely limit the ability of the device to promote certainty,

A third qualification has been suggested by Ehrenzweig'® and
has received some judicial recogmition.® 1t is that a distinction
should be drawn between genuinely bargained choices of law and

109, See Cook, 899, 915-16 (saying the guestion is one of judicial policy zlone).

110. See 2 Beale, 1081; Cheshire, 214; Cook, 899, 915.

111, See pp. 13-14 supra.

112. Andrews v, Pond, 38 US. (13 Pet) 63, 78 (1339) (dictum suggesting limi-
tation of choice to lex loci contractus or lex loci solutionis). See also 2 Beale, 1080.

113. Morris et al, Dicey’s Conflict of Laws 727 (7th ed. 1958). See 2 Beale,
1082-83.

114, This factor has, of course, been operative in the field of exemption clauses in
bills of lading and in similar contracts. 2 Beale, 1081, claims that the parties in pen-
ersl cannot employ 2 choice-of-law clause to escape a stringent rule of the place of
performance. See also Note, 536 Colum. L. Rev, 902, 904 ni3 (1936).

115, Ehrenzwely, “Adhesion Contracts in the Conflict of Laws” 53 Colum. L.
Rev. 1072 (1953).

116. E.g. Frank, J., dissenting in Siegelman v, Curard White Star, Ltd,, 22 F.2d
189, 204-06 (2d Cir. 1955).
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“adhesion” contracts, and that only the former should be given effect.
A party lacking bargaining equality cannot be said really to have
agreed on the governing law.

On principle this view has significant merit. For unless the con-
dition of bargaining and conscious agreement is met, the positive justi-
fication for effectuating the stipulation is weak, while the argument
for independent judicial determination is strong. Although it has
been argued that the law of contracts in general holds parties to their
agreements regardless of this factor,"” the adhesion contract would
seem to present a qualitatively different problem within the context
of the choice of the governing law. Within particular legal systems
the law has proceeded by means of the direct imposition of restric-
tions to prevent the worst abuses of bargaining inequality.™® It is
because of such protective rules that the law can ordinarily insist with
fairness upon a general principle that persons are bound by the agree-
ments they make., When the issue is the choice of the law governing
validity, however, it is the direct system of legal protection itself
which is at stake.

Despite the appeal of its theory and policy, this distinction does
not appear {o be a fully-developed qualification. Iis real impact is
realized only by way of the public policy obstacle and the ability of
courts to interpret the choice-of-law clause.2™®

A fourth possible limitation may be discerned in the cases. The
willingness of courts to ignore the mandatory provisions of the law
of connected states appears in part to depend upon the pature of the
substantive provision and of the other country’s interest in it. In a
variety of situations, a greater-than-ordinary deference toward the
law of a particular nation is required by considerations of international
comity, Recognition of foreign currency regulations and enforcement
of the law of the situs concerning title to property furnish esamples,'#®
So, too, does the at least verbal distinction which courts have made
between contractual provisions which are illegal and those which are

117, Ocean Steam Navipation Co. v. Corcoran, 9 F,2d 724, 727 (2d Cir. 1925)
{dictum),

118, The staiutory provisions concerning the rights and duties of carriers furnish
a graphic example, but a good many of the mandatory rules of contract law appear
alsa to be intended fundamentally to protect the weak and the unwise against themselves.

119, See Sec, IV, part. A infra.

120. Maguire v. Gorbaty Bros, 133 F.2d 675 (2d Cir, 1943) {(conditional sales
recording statute for the protection of creditors); Compania de Inversiones Inter-
nacionales v. Industrial Mortgage Bank of Finland, 260 N.Y. 22, 32, 198 N.E. 617,
621, cert. denied, 297 U.S. 105, remittitur amended 269 N.Y, 602, 199 N.E. 691 (1935)
(dictum regarding foreign enforcement of currency regulations). See also In Re Claim
by Helbert Wagg & Co.,, Lid, [1956] Ch, 323; Rex v. International Trustee for the
Pratection of Bondholders Aktiengesselschaft, 119371 A.C. 500 (P.C).
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meyzely void under the law of the places of contracting and perform-
ance.'!

In such situations the motivating purpose of the conflicts rules
of the forum cannot be merely the achievement of a decision which
is fair as between the immediate parties. To the extent to which other
interests are involved, particularly those of the connected states them-
selves, the courts will probably be more hesitant to permit free rein
to party autonomy.

Perhaps this is really a matter of the public policy of the forum.
Perhaps it could better be considered an argument in favor of another
theory than a qualification upon the principle of autonomy. As is
true of all of these theoretical limitations within the conflicts rules
of the forum, it should not be a problem of great concern in the
ordinary commercial transaction.

IV. PracticAl. LIMITATIONS UPON THE KFFECTIVENESS OF THE
Cuoice-or-Law CLAUSE AS A MEANS oF PronmoriNg CERTAINTY

Legal effectiveness is not enough. The utility of each type of
choice-of-law clause as a means of promoting commercial certainty
is further limited by a whole range of factors of a more practical
nature. The operation of some—those arising from interpretive ques-
tions—can be minimized by careful draftsmanship. Others, how-
ever, are beyond the control of the parties.

There are three categories of practical limitations: (1) Inter-
pretive issues arising upon the application of a choice-of-law clause;
(2) diversities inherent in the judicial process; and (3) negative
Hrmitations upen effectiveness. Only a brief cataloguing of the second
and third groups of these limitations will be useful. Because more
amenable to good draftsmanship, the first set of factors warrants
a somewhat more thorough exploration.

A. Legal Issues Arising upon Application of ¢ Choice-of-Law
Clause

If the court is generally willing to effectuate a choice-of-law
clause of either type, it will face a variety of legal issues. These in-
volve, almost exclusively, interpretation of the intent embodied in
that clause. To the degree that the uniform resolution of these ques-
tions cannot confidently be anticipated, the use of the clause will
be incapable of achieving the objective of certainty.

First there is the question of whether the parties iniended a gen-

121. E.g. Vita Food Products, Inc. v. Unus Shipping Ca., Ltd.,, [1939] AC. 277,
280-95 (P.C.) (dictum); Note, 57 Colum, L. Rev. 553 n.é (1957). BEut see Cheshire,
234-18, and 2 Rabel, 397-99, 427, 585, saying that no special rule exist: as to Dlegality,
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erally-worded choice-of-law clause to be utilized by the court in select-
ing the law governing mandatory matters, or merely to designate
the principles applicable in the interpretation of valid contractual
provisions. Incorporating a specific statute or custom by reference
will not be construed as a general submission of the contract to the
legal system of that jurisdiction.®® The use of “governed by” will
be taken by most American courts as indicating an intent to use the
first type of choice-of-law clause, whereas “construed by” will ordi-
narily cause a more limited construction.’®® Nevertheless, this
distinction has been dismissed by the Privy Council as without sub-
stance,”* and both forms of wording might be given a limited con-
struction by a court which is hesitant to give legal effect to the selec-
tion of the parties on matters of validity in a particular case.'®

A closely related interpretive issue is whether the clause is in-
tended to apply to collateral matters. The most important situation
in which this question is presented lies in the area where tort and
contract overlap. Where there is a contract which purports to govern
all relations between the parties, the courts appear willing to appily
the parties’ choice of law to the full range of those relations. Thus,
where the clause refers to disputes arising under the contract, they
are likely to extend its effect to such guestions as whether subsequent
conduct amounted to the waiver of a contractual defense.’*® The merit
of this approach of construction is that it is conducive to the cer-
tainty which is the object of the clause. If the parties intention can
determine the governing law, there would seem to be no reasen why
it cannot do so with regard to later relations within the same general
transaction as well as for the initial validity of the agreement.

It is, nevertheless, a question of the intention of the parties.
To construe that purpose as applying to all subsequent relations as to
which no contrary view was manifest is undoubtedly to go a long
way. At least if the contract is of the adhesion class, the courts
should, and perhaps ordinarily do, construe the choice-of-law clause

122, Eg. G. E, Dobell & Co. v. The Steamship Rossmore Co., Ltd,, [1895] 2 Q.B.
408, 413 (treating stipulation to Harfer Act as mere incorperation of words),

123. See Geodman v. Deutsche-Aifantische Telegraphen Gesellschaft, 166 MMisc.
509, 2 N.¥S5.2¢ 80 (Spec. Term, 1938) (distinguishing between “poverned” and
eavered.”)

124. Lord Wright, in Vita Food Products, Tac. v. Unus Shipping Co., Ltd. [1939]
AC, 277, 295-300 (P.C), rejected this basis for distinguishing The Torni, [1932] P.
78 (C.A.). The reason probably lies in the absence of a clear difference between express
and implied intention under the proper law approach as utilized by English courts.

125. E. Gerli & Co. v. Cunard 3.5. Co., 48 F.2d 115 (1931), could be narrowly
read as bolding merely that the parties did not intend English law to govern manda-
tory matters.

126. Siegelman v. Cunard White Star, Lid, 221 F.2d 189 (2d Cir. 1955) (201).
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against the interest of the author’®® A careful statement of the in-
tended scope of the stipulation is essential,

Third, there may be uncertainty as to what law wes intended.
This issue arises, of course, in every case not involving an express
choice-of-law clause in a court which follows the intention theory.
It will exist also where an agreement to arbitrate future dispufes in
a particular place is included. In England a long line of cases estab-
lishes that such a provision is a choice of the legal system of the
place of arbitration as the proper law of the contract. Bu: a contrary
intent will probably govern if expressed.’*®

A variation of this form of uncertainty is that which exists when
more than one body of law or custom is designated under a single con-
tract. Although there can be only one governing law furnishing the
mandatory requirements for validity, it is clearly permissible to in-
corporate different foreign principles for the construction of different
obligations under the agreement.®® Ordinarily this multiple desig-
pation will operate satisfactorily, with the more specific prevailing
over the general. However, Ocean Steamship Co., Lid. v. Queensland
State Wheat Board'™ indicates that the use of several choice-of-law
clauses can produce unexpected results.

The fifth issue which can arise upon application of the parties’
stipulation is what should be the result if the contract is invalid under
the selected law. This, of course, can be a problem only in the case
of the first type of clause. Logic would seem to require the applica-
tion of the unwisely designated system, because under the autonomy
theory it is the governing law.®* The courts are likely to construe

12%. See Frank, J., dissenting in id. at 201-02, 204-06; 69 Harv. L. Rev, 363, 564
{1956). See also Chinchillz v, Foreign Tankship Corp., 195 Misc. 895, 91 N.¥.5. 2d 213
(City Ct., N.Y, 1949) (holMing stipulation to law of Panama on “all cases of illness
or injury” not intended to apply to cuestion of seaman’s re-employment rights after
Lospitalization),

128. See cases in footnote 71 supra, See also Schmitthoff, Legal Aspects of the
Export Trade 5 (1933} ; 2 Rabel, 335.

129. See, e.g. Schmitthoff, ‘The Export Trzde 70 (i940). Only Fabel appears to
assume that specific issues of validity can be exempted by choice-of-law clauses from
the control of the gemerally applicable governing law of the contract, See 2 Rabel,
388-93,

i30. [1841] 1 K.B, 402. The pariies there provided that the bill of lading for a
wheat shipment from Australiza to the United Eingdom sheuld be "governed by the
law of Enpland.” By another dause they stated that the Australian Sea Carriage of
Goods Act, 1924, should apply, and that any contrary provisions in the contract should
be null and void. Because of the latter proviso and of z statement in the Australizn
Act that the parties to a bill of lading for any shipment from that country “shall be
deemed to have intended to contract according to the laws in force at the place of
shipment,” the English court held that the general clause stipulating to English law
was a nullity.

131. Cf. Wilson v, Lewiston Mill Co,, 150 N.¥, 314, 44 N.E. 959 (1896) (holding
oral contract invalid under the statute of frauds of the impliedly-intended jurisdiction).
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the parties’ intention not to be to submit the contract to a law which
holds it invalid, however, so long as there is room for this interpreta-
tion.”®® To the extent to which they follow this practice, the court’s
power to interpret can be a cure, rather than a cause of uncertainty.

Sixth, there may be a similar question of the effect to be given
to a choice-of-law clause where the selected law has subsequently
been altered. In the incorporating type of clause, the normal inter-
pretation is that the original version was intended to be made a part
of the contract, although there is no reason why the parties could not
otherwise provide at the outset.™® In the case of a designation of
the governing law, however, the problem is not one solely of inter-
pretation.

When the parties’ choice of the governing law is given effect,
it should logically subject the contract, assuming no renvoi principle
is applied, to the control of the designated legal system just as if it
were an internal contract.’® Thus, if a subsequent change having
retroactive effect is made in that body of law, the altered form should
be applicable. And, unless the contract law of the country permits,
the original version would seem no more capable of governing validity
than would be a fraternal moral code. Whatever merit there may be
in this line of argument, however, it may not impress the courts when
its resuit would be to invalidate the agreement. The approach of
interpreting the clause as not intended to apply if such a change should
occur might be utilized. This would require the choice of law to be
made by the forum under its ordinary conflicts rules.

The final interpretive issue of importance is whether the choice-
of-law clause should be construed to call for the application of the
conflict-of-laws rules of the selected legal system. The authorities
are almost unanimous in contending that the internal law alone should
apply, because the presumed motive of the parties in using the choice-

2 Rabel, 337, states that this is the *victorious,” as well as the proper, opinion even
where there is an express choice.

132, Cf. Geoodman v, Devisch-Ailantische Telegraphen Gesellschaft, 166 Misc.
509, 2 N¥YS.2d 80 (1938) (holdiny “covered by™ not intended to submit duty of
repaying dollar bonds to German law); ¥x Parte Dever, 18 Q.E.D. 660 (1887) (assum-
ing reference to New York Iaw not intended to incorporate provisions for benefit of
creditors}. An argument is often made in Implied intention cases that the pariies should
be presumed not to have intended to submit their agreement fo 2 law under which
it is invalid. E.g. Prichard v, Norton, 106 U.S. 124, 137 (2882) (dictum). This seems
spurious as a matler of construction; and the good faith qualification should logically
preclude the parties from expressly stipulating to the law of the country on condition
that it upholds the contract.

133. See 2 Rabel, 392; Cheshire, 220-21.

134. In re Clahm by Helbert Wagg & Co., Lid,, [1956] Ch. 323; Holzer v. Deutsche
Reichshahn-Gesellschaft, 277 N.Y. 474, 14 N.E2d 793 (1938). Once designated, the
governing law should apply as “a living and changing body of law.” Wolk, 424. See
alsp Cheshire, 221; 2 Rabel, 546-48.
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of-law clause is completely to escape conflicts questions.,*® Some

courts have referred instead to the whole law, but these opinions
have contained little explapation and have been widely criticized 1%®

It does ordinarily seem reasonable to presume that the parties
contemplated the application of the internal law of the country, rather
than its conflicts rules. This is especially so with regard to the issues
of validity and interpretation. But the question deserves more analysis
than it has received, To ireat an international contract just as if it
were entirvely internal to the designated nation could well cause some
distortions, particularly with regard to matters of perforrzance which
are to occur elsewhere. It seems doubtful that any one law could
satisfactorily control all aspects of a transaction which covers several
countries. It seems even more doubtful that the parties have decided
that it should.

Thus, it should not too guickly be assumed that the parties have
contemplated and provided for the resolution of all issues under the
law of the country to which they have referred as the generally gov-
erning system. The prevention of distortions requires at least the
avoidance of too broad an interpretation of the scope of the clause.
The courts should also be willing to follow a reference to the con-
flicts rules of another country if the parties have so provided, because
such a technique might legitimately be utilized to guarantee a uni-
formity among the potential loci of litigation without causing the
rigidity which could result were the intermal law of that country
necessarily to apply.’*? In any event, the parties can maxzimize thejr
certainty only if they clearly state their intentions regarding this and
the other interpretive issues.

135. Siegelman v. Cupard White Star Ltd., 221 F.2d 189, 194 (2d Cir. 1953);
69 Harv, L, Rev. 563, 564 (1950}, is one of the few cases which has expressly so held;
but almost al! have applied the internal law automatically., See also 2 Rabel, 387;
Restatement, § 7.

136. Vitz ¥ood Products, Inc, v. Unus Shipping Coa., Ltd., [1939] A.C. 277 (P.C);
Dushkin v. Pennsylvania-Central Airlines Corp., 167 F.2d 727 (6th Cir, 1948) (employ-
ment contract). See Falconbridge, Essays on the Conflict of Laws, 213, 341-44, 400
{1947} ; Note, 16 U. Chi. L. Rev. 157, 161-63 (1948).

137. One requisite of cerfainty is the prevention of forum-shopping potentialities.
See Griswold, “Renvoi Revisited,” 51 Harv. L. Rev. 1163, 1180-81 {1938}, This might be
as important to the international businessman as the knowledge that ail disputes will be
settled by the internal rules of one couniry. This is not an argument for the principle
of renvoi in the field of contracts generally, (Despite accasionzl dicta such as that in
Mason v. Rose, 176 F.2d 486, 488-39 (2d Cir. 1948), there is no significant aunthority
for such a principle in the United States; and it appears surcly to have been rejected
in England. In re United Railways of Havana and Regla Warehouses, Lid., [1955]
2 W.L.R. 251, 2¥7 (CA) (dictum). What is called for is simply cantion to prevent
the rule of construction from becomivg a fixed rule of Iaw in the case of an express
stipulation. See also 2 Rabel, 480.
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B. Limitations Inherent in the Diversity of Judicial Processes
Where More than One Potential Forum Exists

Assuming that legal acceptability and uniformity of interpretation
could everywhere be assured by the parties, the choice-of-law clause
would still not be capable of promoting the same degree of certainty
as exists under a contract having no international aspects. So long
as there is more than one available forum, certainty of rights and
obligations must remain subject to varjations in the manner in which
different courts would operate in applying the selected law. Italian
law as applied by an American court might amount to an entirely
different law, in effect, from that which is applied in the courts of Italy.

Of the many possible factors of this character, probably the most
important ones arise from the difficulties of proving foreign law. At
least in the Anglo-American system, the ability of the judge to ascer-
tain and apply foreign principles is dependent upon the effective
presentation of them by counsel and expert witnesses.™® In a sur-
prising percentage of cases, the materials of decision do not appear
adequately to be provided. In their absence the court must rely upon
presumptions,’ the burden of proof*" or the internal law of the
forum itself,***

Even given sufficient evidence, the forum will not be capable of
applying the designated law in precisely the same manner as would
the courts of that country. Subtle differences in the meanings of terms,
for example, may well cause the misapplication of foreign law.'*2
Moreover, the procedural rules of the forum can defermine the out-

133, Restatement, see. 621, Although judidal notice statutes now exist in many
American states, they are often limited to the law of sister states, see 1 Morgan, Basic
Problems of Evidence 6-7 {1957), ard their effective use remains dependent upon the
references furnished by coupsel. See, eg. Siegelman v. Cunard White Star, Lid, 221
F.2d 189 (2d Cir. 1953); Nussbaum, “Problems of Proving Forxelgn Law,” 30 Vale
L.J. 1018, 1023 (1941).

139, The presumption that the applicable law correspends to that of the forum
is probably the most common, It will ordinarily be employed only when the relevant
state is 2 common-law jurisdiction. See 1 Morgan, Basic Problems of Evidence 7, n9
{1957). But certain funhdamental principles wiil be presumed to exist in all civilized
countries, See, eg. E. Gerli & Co, v. Cunard 88. Co, 48 F.2d 115, 117 (1931).
For a discussion of available alternative presumptions, see Leary v. Gledhill, 8 N.J. 260,
266-69, 84 A. 2d 725, 723.29 (1951).

140. Eg. E. Gexli & Co., Inc. v. Conard §.5. Co., 48 F.2d 115, 117 {1931).

141, ‘This technique may be employed not only when there is an absence of proof,
but also when the forum merely does not seek or find sufficient justification for referring
to a particular foreige law. See Robertson v, National Steamship Co., Lid., 1 App. Div.
61, 37 N.Y5, 69 {1396)}; Chinchilla v. Foreign Tankship Corp.,, 193 Misc, 893, 91
N.Y.8, 2d 213 {City Ct.,, IN.Y. 1949).

142, E.g. Comploir D'Achat et de Vente du Borenbond Belge, S.A. v, Louis de
Ridder, Limitada, 81 Ll 1. Rep. 270 (1949) (misinterpreting the French term, “de-
livery order,” under Belgizn law).
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come of litigation.** Innumerable dissimilarities, such as that which
relates to the requirements of establishing commercial custom, exist
even between courts in the common law tradition. To the extent to
which such forum-shopping potentialities exist, the effectiveness of
the choice-oi-law clause as a tool of certainty is restricted.

C. Negative Limitations—Factors Diminisking the Significance
of Successful Stipulation

A further set of limitations must be considered in evaluating
the choice-of-law clause as a means of promoting coramercial cer-
tainty. These are not positive obstacles to the effectuation of the
device or even to the achievement of certainty; rather, they operate
negatively, to make less significant whatever degree of success is
achieved.

The first factor of this type is the substantial uniformity which
exists in the commercial law among the various trading jurisdictions.
This is especially true within the United States, but it applies also
in the broader community. The common background furnished by
the law merchant, and the modern treaty efforts toward accomodation,
make the area of substantive conflict in commercial contracts relatively
small.*¥** One result of this is to limit the alternatives available for
choice. Another is to diminish somewhat the need for a prospective
designation of the applicable laws.

Secondly, there is the possibility that the conflicts principles of
the forum would have produced the same selection even in the absence
of a choice-of-governing law clause. To maximize the acceptability
of a choice-of-governing law clause, the parties will ordinarily want
to choose a system which is already at least closely connected. In
most cases they will also intend matters of constructiorn to be deter-
mined also by such a system., Moreover, there is no :lear line be-
tween express and implied intention evident in the approaches of
courts which utilize the autonomy theory in the conflict of laws. Even
where another theory prevails, there will be many cases in which the
result will be in accordance with the intent of the parties.

The final factor of this sort is the availability of olher means of
private ordering by which the parties can promote certainty, One is

143, The lecal statute of frauds, when construed as pracedural, is a severe example,
See Emery v. Burbank, 163 Mass. 326, 36 N.E. 1026 (1895).

144, This is parficularly true in the fields of intermational transportation agree-
ments and of negotiable instruments, See footmote 88 suprz; Note, 62 Harv, L. Rev.
647, 648, 654 (1949); Cheshire, 10-14. More limited and recent progress by treaty
has been made coacerning the Jaw of the sale of goods. See footnote 46, supra. This
is not to say, of course, that sufficient disparities do nat exist to warrant private efforts
to promote certzinty. See Schmitthoff, The Export Trade 68-65 (1943).
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the use of trade terms having a substantially uniform meaning for
businessmen everywhere.'*® Another is the detailed defintion of obli-
gations and rights in the written contract itself.™® A third is the widely
employed technique of providing for the resolution of disputes by
arbitrators familiar with the custom and needs of the particular
trade.’*” A stipulation for exclusive jurisdiction in a particular court
might also be included within this class of tools.!*

All of these negative limitations warrant consideration in assessing
the utility of the choice-of-law clause. Such factors go far to provide
the certainty necessary to the facilitation of commerce. There is a
great deal, however, which they cannot reach. Indeed, there are un-
certainties which can be said to be created by reliance upon some of
these devices, such as commercial arbitration and the ordinary conflicts
rules.

V. MEANS OF INCREASING THE EFFECTIVENESS OF THE CHOICE-
oF-Law CLAUSE

In spite of the many limitations, the choice-of-law clause can
significantly serve to promote certainty in commercial transactions.
In view of them, care should be taken to maximize the effectiveness
of the device. Certain techniques can be employed to enhance the legal
acceptability of a private selection of the governing law and to in-
crease the utility of both types of clauses in application.

The possibility that the forum will reject the parties’ choice of
the Jaw under which validity is to be judged can be minimized by the
use of care in (1) selection, (2) drafting, and (3) combination with
other techniques. Probably the most important of these is a careful
selection of the governing law. If at all adequate to the needs of the
parties, the law of the place of contracting or that of the place of
performance should be designated. Ordinarily these will be the sys-
tems with which the parties are most familiar, Where the entire
performance is to occur in one place, the law of that country would
probably be the wisest choice. Where it is not, the lex loci contractus
would have the greatest merit. Following such a practice where pos-
sible would assure the accepfance of the choice-of-law clause in juris-
dictions which are willing to give them effect and would even prevent
the application of an unexpected law by courts which permit little
or no free choice.

Of course, other considerations might properly warrant the selec-

145. See Schmitthoff, Legal Aspects of the Export Trade 75 (2953).
146, See Devlin, *The Relation Between Commercial Law and Practice,” 14 Mod.
L. Rev. 249 (1951).

147. See Schmitthoff, Legal Aspects of the Export Trade 75 {1953).
148. See footnote 155, infra,
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tion of another system as the governing law. For exzample, success
in designating the governing law beforchand will little confribute to
certainty if that legal system is not itself sufficiently developed or
familiar to the parties. It is wise also to utilize the law of the country
in which litigation is most likely to occur, if acceptable on other
grounds.1*®

Having selected the law by which they desire the validity of the
contract to be judged, the parties can increase the likelihood of its
acceptance by means of careful drafting, A technique which would
be helpful, especially in grouping of contacts jurisdictions, would be
to list and emphasize the contacts with the selected country.™® One
which might prove helpful in courts favoring the lex loci contractus
theory would be to state that the contract is being formed in the
desired country, or perhaps even that it is “deemed” to have been
entered there.?®* If the contract is concluded by correspondence, the
parties can easily specify the state in which it is to take effect. Where
the intended place of performance is not known, the parties might
do well to state an expectation or presumption that it is to be the
country the law of which is intended to govern.®® Mast important,
the business reasons for the choice should be carefully explained.®®

The third direction in which efforts may usefully be made to
assure the legal acceptance of the choice-of-law clause involves the
possibility of combining this device with other means of private
ordering. The addition of a clause providing for arbitration of dis-
putes in the selected country can help a great deal, although other
considerations might warrant reliance upon judicial determination,
It is possible that English courts, at least, will permit a broader scope
of choice in arbitration cases than in others.’™ Moreover, arbitrators

149, In the case of a confract in which an arbitration provizion iz to be in-
corporated, the benefit of legal acceptability might best be secured by selecting the
kv of the country in which enforcement of the award is most likely o be sought, See
Mezger, *The Arhitrator and Private International Law,” in International Trade Arbi-
tration 229-30 (Domke, ed. 19058). But the problem of 2 lack of familiarity with that
system on the part of the arbitrators might override this consideration.

150, A listing would not only prevent the relevant contacts frem being ignored,
but would probably influence the attribution of weight to them, even if the court con-
ceived of its task as one requiring independent judgment rather than one of seeking
the probable intention of the parties.

151, See Montreal Cotton & Wool Waste Co, v. Fidelity & Deposit Co. of Mary-
tand, 261 Mass, 3585, 158 N.E. 795 (1927} ; Cook, 899, 916; 2 Rabel, 363; Note, 62 Harv,
L. Rev. 647, 655 (1949),

152. See 2 Rabel, 350.

153. See Siegelman v. Curpard White Star, Ltd., 221 F2d 189, 195 {2d Cir. 1935)
{dictum emphasizing imputed good motive}. This is especially important where there
is [ittle apparent conmection with the selected systetn. See also Note, 62 Harv, L. Rev,
647, 656 (1949).

154. See Cheshire, 216~17, Even in other jurisdictions, the courts do not ordinarily
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might be expected to be more favorably disposed toward the intention
of the parties than are some courts,

If the parties prefer not to agree to commercial arbifration, they
might increase the possibilities for the acceptance of their choice of
the governing law by providing for exclusive jurisdiction in the courts
of the designated country. There is doubt as to whether it can succeed
in precluding action in other courts; but, if reasonable, the exclusive
aspect of the provision stands a good chance of being effectuated.’®
For the immediate purpose, the advantage of an exclusive jurisdiction
provision Hes in the greater propensity of courts, when actually decid-
ing on the merits, to give effect to a stipulation to, rather than from,
the law of the forum,

Assuming the choice-of-law clause will be accepted, regardless
of the type, its effectiveness should be promoted by careful efforts
to avoid the more mechanical obstacles to the achievement of certainty.
This requires an unambiguous specification of the intention of the
parties as to the inierpretive issues which will arise.*®® Whether the
selected Jaw is intended to govern validity as well as construction,
whether the conflicts rules of the designated state are to apply, what
contractual issues are fo be decided under the one or more incorporated
bodies of law, whether subsequent changes should be applicable, and
similar uncertainties should be resolved in advance by the parties.
Care is especially necessary to preclude the forum from construing
the clause as not intended to apply on the isswue of validity or to
collateral questions. But it is also essential to make certain that

appear to be concerned about the law which the arbitrators will be Iikely to apply,
wher they enforce an apreement to arbitrate. See Matter of Amtorg Trading Corp,
304 N.Y, 516, 109 N.E.2d 606 (1952); Gilbert v. Bumnsiine, 255 N.Y. 248, 174 N.E.
706 (1931) (award enforced).

135. There is no doubt that an exclusive jurisdiction provision will confer upon
the foreign court personal jurisdiction over an absent defendant. Copin v. Adamson,
LR, 9 Ex. 345 {1374); Tambro Fabrics Corp. v. Eyman, 341 Ill. App. 396, 94 N.E.
2d 93 (1550} ; cf. Gilbert v. Burnstine 255 NV, 348, 174 N.E. 706 (1931) (arbitration
award), There is, however, some doubt as to whether it will preclude other courts from
exercising jurisdiction, at least when the enforcement of a strong public policy statute,
such as one embodying the Hague Rules, is at stake. See Viannopoulos, “Conflicts
Problems in Internationzl Bills of Lading: Validity of ‘Neglizence’ Clanse,” 18 La. L.
Rev, 609, 619-22 (1958); “Bills of Lading and the Conflict of Laws: Validity of ‘Nepli-
pence’ Clzuses in France,” 2 Am. J, Comp. L. 516, 533-35 (1958). Such a provision
was held not to constitute an attempt to exempt a carrier from liability and was,
therefore, enforced in Wm. H. Muller Co. v. Swedish American Line, Ltd,, 224 F2d
806 (2d Cir.), cert. denied, 350 U.S. 903 (1955}. But see The Feharn, [1958] 1 W.L.E.
159, 162 (C.A)), The Supreme Court has recenfly declined to pass on the issue in
5.5, Monrosa v, Carbon Black Export, Inc, 359 U.S. 180, 183,84, reh. denied, 3590 U.S.
999 (1959). Perhaps an arbitration clause is a more certain means of assuring the
tribunal which will decide future disputes. See Matter of Amtorg Trading Corp., 304
N.Y, 516, 205 N.E. 2d 606 {1952).

156. See Sec, IV, part A, supra,
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particular clauses will not be construed to cover more than the par-
ties desire.

Although the problems which arise from diversities inherent in
the judicial processes of different courts are not amenable to the
choice-of-law clause itself, even they can perhaps be minimized. If
the arbitration device is acceptable, its use will largely eliminate the
possibility of several potential tribunals and will even permit the
parties to designate the applicable procedural law®” If the ad-
vantages of judicial settlement are preferred, the desirability of at-
tempting to confer exclusive jurisdiction upon the court of the law
which is selected should be considered. In addition to enhancing the
chances for the acceptance of the parties’ choice of the governing law,
this device would, if successful, avoid the problem of procedural diver-
sity and of the forum’s having to apply what is, to it, & foreign body
of law.

V. CoNcCLUSION

The various forms of choice-of-law clauses constitute useful tools
for the businessman in his search for certainty. They can be em-
ployed (1) to designate the legal system under which validity and
related issues will be determined, or (2) merely to elaborate the agree-
ment by incorporating specific provisions or more gensral bodies of
interpretive rules. Those engaged in international commerce would
be well advised to make a more extensive and more careful use of
the technique than presently appears to be their practice.

The legal acceptability of the incorporating type of choice-of-
law clause is almost aniversally conceded. That of the choice of the
governing law, while energetically denied by many respected scholars,
appears also to be firmly supported by both principle and authority.
The arguments jor a conflict-of-laws principle which permits business-
men {o eliminate a source of uncertainty by designating the govern-
ing legal system are convincing, The contentions of those who
endeavor to to answer the guestion, “Why not?” seem illogical and
doctrinaire by contrast,

The courts appear basically to agree. Overriding considerations
of statutory and judicial policy preclude the effectuation of choice-
of-law clauses in certain types of agreements, especially negotiable
instruments and bills of lading. Even in other contracts the authori-
ties in this country permit z confident reliance upon the device only
to select between the lex loci contractus and the lex loci solutionis. But
such legal limitations leave open a wide area of permissible autonomy,
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which should be adequate for the needs of the businessman in most
situations.

Additional problems limit the utility of both types of choice-of-
law clause as a means of promoting certainty, even if given legal
effect. Interpretive issues which can largely be avoided by careful
drafting constitute one set of obstacles. Other causes of uncertainty
and factors lmiting the need for the device must also be considered
in evaluating the choice-of-law clause. In the last analysis, perhaps
the inability of the parties adequately to foresee problems and to
select the law by which various contractual issues should be decided
could be considered the most severe limitation upon the effectiveness
of the legal technique. The concentration of this discussion upon limi-
tations, however, should not be permitted to obscure the basic con-
clusion that choice-of-law clauses are definitely worth including in
international commercial confracts.



