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CONFLICT THEORIES OF CONTRACTS:

CASES VERSUS RESTATEMENT

ARTHUR NUSSBAUMt

THE THEORY OF THE RESTATEmENT

AMERICAN conflict cases on contracts have had a bad press in this
country, primarily, it seems, as a result of the strong criticism of the cases
by Professor Beale,' Reporter of the Restatement of the Law of Conflict
of Laws and author of the famous and most comprehensive treatise on
the Conflict of Laws. Professor Beale's doctrines on the Conflict aspects
of contracts have been embodied in the Restatement, and the resulting
semi-official repudiation of a great many cases has further influenced the
judgment of the legal profession. It is submitted that the unfavorable
estimate of the cases is caused by doctrinal preconceptions; perhaps a
comparative approach will facilitate a fairer appraisal. Ntiteworthy is
a remark by Professor Batiffol of the University of Lille, author of
the leading comparative treatise on the Conflict law of contracts, in the
preface to his work: "We must say that it is the study of the American
cases ['jurisprudence amnricaine'], incidentally at first blush just as
confused as the others, which has definitely enlightened us, in com-
parison with the French cases . . . "' In fact his treatise clearly reveals
the manifold insights which Professor Batiffol has received from the
American cases. The present writer's experience has been similar.

While the writer's primary objective is to outline what he found in
the cases, it is necessary to devote a considerable part of the discussion to
the contracts chapter of the Restatement of the Law of Conflict of Laws.
There has been already much penetrating criticism of this chapter;3

t Research Professor of Public Law, Columbia University.
1. See p. 897 infra.

2. BATIFFOL, LES CONFLITS DE Lois EN MATILRE DE CONIwTS (1933) 3.
3. See Lorenzen & Heilman, The Restatement and the Conflict of Laws ( 1933 ) 43

U. OF PA. L. RE%. 555, 573; Cook, 'Contracts' and the Conflict of LOws (1936) 31 IU.

L. REv. 143; Willis, Two Approaches to the Conflict of Laws (1936) 14 CA.. B. REv.
1; Harper, Das 'Restatenwnt of Conflict of Laws' (1935) ZrTscnw~r Fon AuSm,,.D. u.a.
INT. PRIVATRECHT 844; see also Yntema, The Restatement of the Law of Conflict of Laes
(1936) 36 COL. L. REv. 183. The general criticism of the territoriality doctrine, infra

note 39, has an indirect bearing upon the Restatement.
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perhaps more so than of any other single part of the great work of the

American Law Institute. But this criticism has been mainly directed

against certain theoretical phases of the chapter, so that the present

inquiry into the cases is in a sense supplementary. Moreover, since the

Restatement's conception of the matter at hand still domitiates the legal

mind, the Restatement presents a natural background against which

divergent views may be properly set.

It is well known that this conception is based on the law of the place-

of-contracting (lex loci contractus) theory,4 a theory which has been

championed by Professor Beale. Theories which focus on the place of

contracting are not unfamiliar in Private International Law. Many courts

and writer,: both American' and foreign,' favor the applieation of the

lex loci contractus in case of doubt. Moreover, the idea is time-honored

and common that parties acting in a given territory must not violate

the law of that territory lest their transaction be invalidated.' Hence,

there is no reason for rejecting the place-of-contracting theory altogether.

However, the Restatement's version of the theory has certain extra-

ordinary features, namely:

(1) the courts are considered powerless to depart, through

their Conflict rules, from the control of the lex loci contractus;

and in no case may the contrary intent of the parties be taken

into account (the inflexible character of the doctrine);

(2) this solution is made even more rigid by the postulate

that the place of contracting be determined by the internal rules

on offer and acceptance, with no regard to the essential materi-

ality of the contacts contemplated;

(3) the inflexible rule is extended to the effects of the contract;

(4) intrinsic and extrinsic validity are treated in the same

way; and

(5) the primary place-of-contracting theory is supplemented

by a secondary, again inflexible, place-of-performance theory, with

an inordinately wide and ill-defined orbit.

The extension of the place-of-contracting theory to the effects of the

contract, supra number 3, is not easy to discover. While systematic

discussion of Private International Law ordinarily separates the issues of

4. RESTATEMENT OF THE LAW OF CONFLICT OF LAWS (1934) c. 8, topics 1 & 2

(hereinafter cited as RESTATEMENT).

5. Many instances from American cases are cited throughout Professor Beale's

treatise. See 2 BEALE, CONFLICT OF LAWS (1935) 1107, 1108 (Supreme Court), 1157
(New York). This treatise is hereinafter cited as BEALE.

6. See, e.g., CHESHIRE, PRIVATE INTERNATIONAL LAW (2d ed. 1938) 261.

7. See note 93 infra.
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validity and effects, s the Restatement treats the latter topic in the second
part of the Contracts chapter called "Creation of a Contract", a title
which does not reflect its real contents. Aloreover, the topic 41f the effects
of contracts is dealt with in a rather perfunctory way.' Obviously, the
Reporter's attention was focused upon the validity issue."' Ntw it is
true that in the American interstate scene invalidity cases are tot the
fore due to the impact of usury laws and other prohibitive state enact-
ments. But the Conflict problems touching the effects of osntracts are
hardly less important. The indiscrimination involved is stimething more
than a flaw of organization.

The salient point in the Restatement doctrine is its rejection of the
intent theory, that is, the idea that the law governing a contract must
principally be ascertained from the express or implied common inten-
tion of the parties." In Private International Law few ideas are as
time-honored and as universally adopted by courts as this one. While
some vestiges of the intent theory may be found as early as the medieval
"Statutists", 2 who, however, were more concerned with inheritance and
familial questions than with contracts, the intent theory was first elald-
orated by the great French jurist Molinaeus (1500-1566))." Frequently
called the theory of "autonomy of the parties", it became dominant on
the continent in the nineteenth century. French, German, Belgian, Dutch,

8. As done, e.g., in the English treatises. See DicEy, CoN:rc~r or La.ws (5th cd.
1932), CHESHIRE, PRIVATE IiTTERNAxON.OT. LAw (2d ed. 1938).

9. Xamely, through § 346: "Except as stated in § 358, the law of tile place of con-
tracting determines what are the obligations of a sealed instrument, a mercantile instru-
ment or any other contract." (italics added). §§ 337, 341, and 342-45 are concerned with

obligations arising out of particular types of contract.
10. In his treatise no general discussion of the effects of a contract is found. Per-

tinent instances, not neatly distinguished from cases on validity, are presented in the
sections on agency or partnership, negotiable instruments, insurance, contracts to fell,
etc. See 2 BEALE 1192-99, 1205 et seq.

11. Writings on the "intent theory" form one of the most valuable parts of the

literature on the Conflict of Laws. The leading work is BAriF'OL, LEs Co::.rrs DE Lots
EN MATIkRE DE CONTRATS (1938), a comparative study with a thorough treatment Qi
the American and English as well as the continental cases. An excellent analysis of

German and other continental cases is offered by HArDEr, DIE BEEZU'uir r: P.An-

TEIWILLENS I-M INT. PRiV.TRECHT (1931), with ample bibliography. CA..1n, EssAt sun

LE PRINCIPE DE L'AUToNoIIE DE LA VOLONT9 EN Dnorr INT. Praiv (19-17); i.et,
La thorie de l'autononde de la volont (1927) 16 RECUEIL DES Couns 5; Wolff, The

Choice of Law by the Parties in International Contracts (1937) JUDICIAL RE'IW 110;

and Schnitzer, Parteiantononie (1939) 35 SctWvEIzrniscIE Jn'IIsTr..ZEITL:G 305, 323

are likewise helpful comparative contributions to the problem of this section. Wolff's

article will be particularly informative to the common law jurist. Touching American
law see Cook, 'Contracts' and the Conflict of Laws: Intention of the Parties (1938)
32 ILL. L. REV 899.

12. See BATIFTOL, op. cit. supra note 11, at 19: CALEB. op. cit. supra note I1, at 135.
13. See CALEB, op. cit. supra note 11, at 134.
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Swiss, and other continental courts 14 profess it consistently, and it has
been incorporated in the Italian Disposizioni Preliminari, liberal and
Fascist brand,' " and in other legislation."" Lord Mansfield introduced
it into the common law 17 and since then it has been consistently applied
by the English courts.'8  It was recognized by Story" as well as by
Chancellor Kent,2" and it became familiar to the highest courts of this
country, particularly to the Supreme Court of the United States tinder
the leadership of Chief Justice Marshall."' Business has joined courts
and legislatures in this instance. Stipulations determining the applicable
law to a contract have become common especially in standard forms of
insurance, banking, and shipping enterprises.2 Where the law govern-
ing the contract is not expressly agreed upon by the parties, courts have
been eager to infer from the surrounding circumstances an "implied"
or "hypothetical" intent of the parties. The generally followed view is
that the law of the country, with which in the expressed or presumed
intent of the parties the contract had its most important connection, shall
govern, taking into account the various territorial "contacts" of the
contract, such as the place of contracting, place of performance, domicil
of the parties, situs of the res, etc. Recently, the intent theory has been
carried over to trusts.2"

14. Documentation is found in the writings of Batiffol and Haudek. Regarding
Dutch cases, reference may be made to van der Flier, Apervu de la jurisprudence nter-
landaise (1934) J. DR. INT. 208.

15. DIsPosIzIoNi PRELIMIINARI 1865, Art. 9 (2) (3); 1939 Art. 15 (1) (2).
16. See CIVIL CODE LOWER CANADA (1939) Art. 8; 3 JOHNSON, CONFLICT OF LAWS

(1937) 418. For further references see HAUDEK, op. cit. supra note 11, at 43.
17. Robinson v. Bland, 2 Burr. 1077, 97 Eng. Rep. 717 (1760).
18. See CHESHIRE, op. cit. supra note 8, at 249.
19. CONFLICT OF LAWS (Bigelow's ed. 1883) § 280.
20. 3 KENT COltrL (1828) 48; Thompson v. Ketcham, 8 Johns. 146 (N. Y. 1811),
21. See Wayman v. Southard, 10 Wheat. 1 (U. S. 1825). The same theory was

enunciated irr numerous later cases, for instance recently in Boseman v. Conn. Gen.
Life Ins. Co., 301 U. S. 196 (1937). Decisions of state courts are collected in 2 BEALE,
e.g., for New York at 1157, n. 1-3.

22. Many insurance cases exhibiting such clauses are listed in Note (1938) 112
A. L. R. 124, 130. Instances of pertinent shipping cases are The Kensington, 183 U S.
263 (1901); Oceanic Steam Nay. Co. v. Corcoran, 9 F. (2d) 724 (C. C. A. 2d, 1925) ;
Gerli and Co. v. Cunard S. S. Co., 48 F. (2d) 115 (C. C. A. 2d, 1931). Moneylenders
frequently insert such clauses in their contracts, see Note (1938) 112 A. L. R. 124, 133.
On the continent agreements as to the applicable law are even more frequent. They are
found everywhere in standard contracts of banks and other commercial and industrial
enterprises. In general, see HAUDEK, op. cit. supra note 11, at 100.

23. Instances are found in LAND, TRUSTS IN THE CONFLICT OF LAWS (1940) 36, 95,
118, 186, 187, 242, 244. A more recent case is Wilmington Trust Co. v. Wilmington
Trust Co., 15 A. (2d) 153 (Del. 1940). The matter, which deserves special inquiry
with an eye to analogous developments in the contract area, is not mentioned in the va.
rious comprehensive treatises on Trusts or Conflict of Laws. A brief reference to "inten-
tion" in 2 BEALE at 1024 may be registered as a matter of accuracy.
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This theory, so universal and so well supported in Asnerican la, and
practice, is not even referred to in the Restatement or its Comment.
The Reporter considers it "theoretically indefensible" and "absolutely
impracticable". -4 Likewise the commercial habit of "express stipulation"
is consistently ignored by the Restatement and the Comment. 5

Despite the dominance of the intent theory in the courts, the Restate-
ment's opposition to it is by no means surprising. Writers have Icing
objected to the intent theory that there must be first a law n the ba-4
of which the parties may validly contract, and that this law is imposed
upon the parties by the superior power of the state independently of
their intent. For this reason, it has been suggested by the objectors,
especially in England and America, that the "subjective" intent theory
be replaced by an "objective theory" holding applicable to the contract
the law of that place to which the most important spatial "contacts"
of the contract go.2 The controversy, then, turns, not around flexibility
as opposed to inflexibility, but around the somewhat academic problem
of the rationale of the flexibility rule. Also, Under the objective theory,
the so-called "proper law of the contract""7 would control, namely, the
law with which, according to the circumstances of the case, the contract
is most closely connected.

The objective theory would do away with the Reporter's view that
the parties cannot make the law, that they cannot "legislate". 8 But the
objective theory was not considered, it seems, in the preparation of the
Restatement and it is not referred to in the Reporter's treatise.

24. 2 BELL-a at 1083, 1084.
25. The question was raised in the debates of the Law Institute by one of its mem-

hers. The Reporter asserted that such agreements are absolutely ineffective under the
decisions of the Supreme Court. (1928) 6 PRoc. A. L. I. 460. But at least in iMutudl
Life Ins. Co. v. Cohen, 179 U. S. 262 (1900) and Mutual Life Ins. Co. v. Hill, 193 U. S.
551 (1904) the Supreme Court has recognized express stipulations, and this is admitted
in 2 BEA-LE at 1108. They are ineffective insofar as the rules of the chosen law run
counter to the public policy of the forum. See, e.q., New York Life Ins. Co. v. Cravens,
178 U. S. 389 (1900) ; Knott v. Botany Mills, 179 U. S. 69 (1900). Or insofar as they
would render the contract illegal under the lex loci contractus. Mutual Life Ins. Co. v.
Hill, supra; United Divers Supply Co. v. Commercial Credit Co., -9 Fed. 316, (C. C.
A. 5th, 1923); see p. 908 infra. The language of judge Learned Hand, in Gerli &
Co. v. Cunard S. S. Co., 48 F. (2d) 115 (C. C. A. 2d, 1931) that "e,ple cann't by
agreement substitute the law of another place . . ." is isolated. And see zvte 30
infra. For an illuminating discussion of the "express stipulation" problem, see ,
supra note 11.

26. The "objective" theory has been advocated particularly by W ,TsnAiZ, PPiVA r
IxT. LAW (7th ed. 1925) 302, 304 and by Cook, supra note 11, at 918. See also Green
v. Northwestern Trust Co., 128 Minn. 30, 150 N. WV. 224 (1914).

27. This seasoned term of English legal nomenclature has not yet been adopted by
the American courts. Instead they employ not infrequently the term "law of the place
of contracting" synonymously, especially where the law of the place of performanc.e
governs. See note 63 infra; 2 BEALE at 1045.

28. 2 BEALE at 1079.
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It is not within the scope of the present essay to take sides in the
controversy over the subjective and objective theory. However, the
subjective theory holds a particularly strong position within the wide
range of what in civil law is called jus dispositivum (law at the disposal
of the parties) or in apt German terminology nachgiebige Regeln "pliable
rules".2" Though the common law has not yet developed a general doc-
trine of pliable rules, the notion exists there as well. Whether the seller
.warrants quality of the goods, or what the effects of an acceptance of
the goods by the buyer are, or to what extent an employee is responsible
to his employer for negligent acts, or whether co-contractors are liable
severally or jointly and severally, the rules of the law are ordinarily
"pliable", conspicuously so in the commercial area. No plausible reason
exists why within the orbit of pliable rules the parties should not be
at liberty to determine their reciprocal rights and duties by a wholesale
reference to a definite legal system,30 or, to put it otherwise: why the
familiar "express stipulation" should not be recognized, albeit within
certain limits. But again, the Restatement and the Comment are silent.
There is only the all-embracing, ironclad rule of the lex loci contractus.

In: favor of this rule the Reporter of the Restatement asserts that there
is no uncertainty in its application. However, it has been repeatedly
pointed out 31 that the application of the rule is utterly uncertain wherever
the contract is made between absent parties, which is of ordinary occur-
rence in interstate and international transactions.3" The Restatement,
in order to bridge the uncertainty, simply carries over into the Conflict
area the internal rules on offer and acceptance which culminate in the
well-known holding that a contract between absent parties is ordinarily
perfected as soon as the letter of acceptance is deposited in the mailbox.
According to the Restatement this mailbox theory," elaborated for
determining the time of contracting, also determines the place of con-

29. Compare Cook, supra note 11, at 903. The term "directory" is sometimes used
to designate pliable rules. See Equitable Life Ass'n v. Clements, 140 U. S. 226, 233
(1891); Vita Food Products, Inc. v. Unus Shipping Co. [1939] A. C. 277, 289. But
it hardly conveys the idea.

30. This is, in a measure, admitted by Judge Learned Hand in Gerli & Co. v. Cunard
S. S. Co., 48 F. (2d) 115 (C. C. A. 2d, 191); so there is no authority at all for the
Restatement's entirely negative attitude. 2 BEALE at 1201 recognizes a certain significance
of the parties' intent in respect to the significance of words, without considering, how-
ever, the import of express agreements in this connection.

31. See BATIFFOL, LES CONFLITS DE Lois EN MATILRE DE CONTRATS (1938) 77.
32. For this very reason Professor Lerebours-Pigeonni~re, who in his PiT:cs DF

DROIT INT. PRIV. (3d ed. 1927) has adopted the presumption in favor of the lex loci

contractus, has exempted from it contracts between absent parties.
33. Hereafter this term is used as a convenient abbreviation for the common law

offer-and-acceptance doctrine in its application to the Conflict situation. No judgment
is passed here on the internal use of that theory in this respect. The writer has stated
his views in Comparative Aspects of the Anglo-American Offer-and-Acceplance Doe-
trine (1936) 36 CoL. L. REv. 920.
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tracting and thereby the applicable law.34 The conclusion is unfounded,
however. As has been shown by other writers, one should not mechani-

cally transplant internal law rules into the Conflict field; the problems
involved in the internal and the Conflict field are markedly different."

Touching the issue at hand, the mailbox theory, when applied to the

Conflict situation, means the utmost aggravation of the objection which

since Savigny's times has invariably been raised against any place-of-
contracting theory in private international law; namely, the objection
that the place of contracting is "accidental" to the contract and therefore
irrelevant to the determination of the law to govern the contract.30 Such

determination requires a spatial contact more material than the location
of the mailbox in which the answering letter was delIsited. 7

In fact, the place-of-contracting tenet of the Restatement is first of

all based on theoretical considerations flowing from the learned Reporter's
"territoriality" doctrine. According to this theory the legal effects of

an act done in a certain territory are under the exclusi e Centr, .1 of the

law of that territory, and this is particularly true in respect to the acts

creating a contract.38  Consequently, exclusive control cf the law of the

place of contracting over the contract must be recognized by all other

countries and their courts. The territoriality doctrine which has fi und

much opposition39 and very little, if any, approval, "0 offers an interesting

34. REsTATEmENT § 326.
35. Compare Stumberg, Conflict of Laws-l'alidity of Contracts-l.'xas Ls s

(1932) 10 TEX. L. REv. 163, 171; Cheatham, Intcrnational Law Iistin-cti-s in the tCvu-

flict of Laws (1936) 21 CoRx. L. Q. 570, 583, and other , riters cited there at n. 54.

That the mailbox theory does not afford the promised certainty is c.,nvingiy :hov, n

by Cook, 'Contracts' and the Conflict of Laws (11036) 31 ILL L. REV. 143, 157, 174, 175;

cf. also CHESHIR, PmvaT EIiTERNATIONAL LAW (2d ed. 1938) 263.

36. See SAVIGNY, PRIVATE INTERNATIONAL LAW (t;uthrie% tran. 1V$J) §370-;

Lorenzen, Validity and Effects of Contracts in the Conflit I of Laws 19211 3 Y.ALL L. J.
565, 574.

37. The legislative evolution toward the demise so-f cousideratiun and its rcpar-

cussions upon the rules of offer and acceptance may give the ouietum to the Rcqtatc-

meat's approach. The new policies involved are strikingly irrelevant t4 the 0,,nbfit

situation. See the New York law on the irrev-icability okf certain fers, L w,. 1941,

c. 328; State of N. Y. Legist. Doc. (1941) No. o(5 [Rep,,rt of the Law Revision C,,m-

mission] 345; Symposium on Consideration in (1941) 41 C.1L. L. Ri:%. 777.

38. 2 BEALE at 1091; 3 id. at 1969, 1974.

39. See Lorenzen, Territoriality, Public Policy and the Conflict of Laws (1924) 33

YALE L. J. 736; Cook, The Logical and Legal Bases of the Conflict of Laws 11924) 33

YALE L. J. 457; Yntema, The Hornbooh Method and the Conflict ol Laws t1923, 37

Y.ALE L. J. 46S; Heilman, Judicial .Method and Economic O!.jecl'cs (1934) 43 YAt'.

L. J. 1083; Stumberg, Conflict of Laws, Foreign Created Rights (19301 3 TEX. L. Rr- ..

173; STU tERG, Coxucr OF LAWS (1937) 8; Wme 6vY, EsSAT sUR LE Doir I;T. PltavL

AmLRICAIN (1932) 168; Arminjon, La Notion des Droits Acquis en Drait In . Priv3,

44 RE cUIL DES CouRs (1933) 5, 46.
40. It underlies GOODRICH, Co-micr OF L.tws (2d cd. 1938) at e.g., 274. But .n

this author who had been Special Adviser to the Reporter of the Restatement avi4
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parallel to the continental law-of-nations doctrine of private international
law which tries to derive from the law of nations Conflict rules of a
universally binding character. Professor Beale explicitly bars recourse
to international law, but apart from a vague reference to civilization,41

he does not offer an explanation for the allegedly supranational feature
of his propositions which underlies not only the Restatement's place-of-
contracting, but also its secondary place-of-performance theory.4"  In
other words, there is no convincing force in these propositions.

THE METHOD OF APPRAISING THE CASES

The case material used in the preparation of the Restatement is prob-
ably fully canvassed in the copious references found in the Reporter's
treatise.4" His discussion of this vast material is characterized by a strong
and ever recurrent criticism. After having defined, on the basis of the
internal law, his concept of the place of contracting, his first word, when
turning to the Conflict cases proper, is "Confusion".44 No topic, lie points

out, is more confused than that of the validity of contracts. "We find
irreconcilable principles laid down in the decisions of the same juris-
diction; and not infrequently several irreconcilable doctrines propounded
in the same case as undoubted statements of general rules of law. It is
in this respect that the confusion of authority on the point is unusual." 4"

This criticism which is particularly addressed to the Supreme Court of
the United States permeates the whole chapter on contracts.

express commitment to the territoriality doctrine and in a footnote seems rather to inti-
mate a doubt. Id. at 220; see particularly n. 2. De Sloov~re; Thc Local-Law Theory and

Its Implications in the Conflict of Laws (1928) 41 HARV. L. REV. 421 criticizes the "local
law" theory somewhat in the spirit of the territoriality doctrine, without, however, taking
a definite stand on the latter. In continental literature the term "territoriality" is being
used with the most diverse meanings; but to this writer's knowledge there is neither
continental precedent for nor adherence to Professor Beale's conception,

41. 3 BEALE at 1974.
42. Commenting upon the RESTATEMENT rules on the law of the place of perforlniance

(§§ 358, 370, 372, see note 137 infra), Professor Beale states that only in case the law of
the place of performance allows an action for breach of performance can courts of other
jurisdictions allow such an action. 2 BEALE at 1263, 1272. Peake v. International Harv,
Co., 194 Mo. App. 128, 186 S. W. 574 (1916), assuming venue on the ground that the
contract was broken in the court's precinct, is adduced in some vague way as supporting
the supranationally binding character of the law there in force. Regarding the place of
performance rule as such, see p. 915 infra.

43. The cases cited in RESTATEmENT, CONFLICT OF LAWs, EXPLANATORY NOTES

(Tent. Draft No. 4, 1928), which are devoted to the law of contracts, have been checked
against the treatise. No additional cases worth mentioning have been found in the Ex-

PLANATORY NoTEs, although the latter exhibit a great number of inaccurate citations
giving a contrary impression.

44. 2 BEALE at 1077.
45. Id. at 1078.

900 [Vol. 51 : 89,3
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The Reporter's dissatisfaction is in itself indicative of a deep con-
trariety between the cases and his own tenets, which have been adopted

by the Restatement. In fact, lie does not contend that the theories of

the Restatement are supported by the majority of the cases. Rather is

it his opinion that in a contradictory and confused situation the Restate-

ment should show the way to a sound solution, that is, in his view, to

the place-of-contracting rule; but lie also thinks that the prevailing trend

in the courts is towards that rule."

In order to prove the existing confusion, Professor Beale classifies

the cases as adopting (1) the law of the place of contracting, (2) the

law of the place of performance, (3) the law intended by the parties.

He then draws a perplexing picture indeed, showing how in each juris-

diction courts seemingly in a haphazard way at times resort to one theory,

at times to another, and at times to a third, if not to a fourth theory.41

But this impression is the result of the method chosen by the critic rather

than of the actual holdings of the cases.
Professor W. W. Cook has eloquently warned against "accepting at

its face value the vague, careless, and misleading language often found

in opinions, and assuming that this gives an accurate description of what

is being done . . ."48 Apart from.this general observation, it should

be noted that, generally, no contradiction exists between the intent theory

and the resort to the lex loci contractus or to the lex loci solutionis. This

is illustrated by decisions which Professor Beale claims for his place-of-

contracting doctrine, and which, although indeed applying the law of

that place, at the same time refer to the intent theory." Even where such

a reference is missing, the application of the lex loci contractus should
generally be understood in the light of the intent theory, which is sup-

ported by the Supreme Court"0 and for which there is authority in prac-

tically all major states, 51 rather than in the light of the inflexible rule

of the Restatement for which there is no such authority. And, of course,

on the basis of the intent theory, there is no inconsistency in applying,

46. Id. at 1100, 1171.
47. Id at 1173 (summary).
48. Cook, 'Contracts" and the Conflict of Laws (l93ti) 31 IL. L. R v. 143, 170.
49. Some instances are given in notes 57 and 135 infra. See also China Mutual

Ins. Co. v. Force, 142 N. Y. 90, 36 N. E. 874 (1%94), cited b y 2 BEALE; at 1156, n. 2,

and Illinois Fuel Co. v. Mobile & Ohio R. R., 319 Mo. S99, 3 S. IV. (2d) ,34 (1923),
cited id. at 1071, n. 5. The presumption enunciated by many courts in favor of the
lex loci contractus is likewise a logically unobjectionable fusiun of the two thcorie!s.
See e.g., Cox v. United States, 6 Pet. 172 (U. S. 1,32): Liverpvjol & Great Western
Steam Co. v. Phenix Ins. Co., 129 U. S. 397 (18S9) - Mutual Life Ins. Co. v. Cohen,
179 U. S. 262 (1900).

50. See note 21 supra and p. 919 infra.

51. See, e.g., as to Massachusetts, whicl is claimed by Professor Beale as an ad-
herent of the pure lex loci contractus theory, the cases referred to in note 135 in Ira, and

those cited by 2 BE.ALE at 1143, n. 1.
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according to circumstances, either the lex loci contractus or the lkx loci
solutionis.52

Objections must also be raised to Professor Beale's method in proving
the trend of the cases towards the law of the place of contracting." First
of all, a tremendous number, if not the majority, of the cases cited by
Professor Beale in favor of the place-of-contracting rule are inconclusive
because of the presence of additional and material contacts with the
place of contracting. This is evident where the place of contracting is
at the same time the place of performance, and such cases are frequent
among those cited. 4 In other instances the additional contacts are dif-
ferent, but still important. Thus in one of the New York cases alleged
to bear out the place of contracting theory, the New York law was
applied to an affreightment contract made in New York through a New
York broker and a New York agent for a transportation from New York
to Rangoon, the financing having been done in New York by the defend-
ant, apparently a New York firm." Generally in cases involving ship-
ment of goods the place of contracting is often at the same time the
place of the carrier's (or seller's) business and of the beginning of the
transportation. G The presence of additional major contacts is also ordi-
narily found in the cases which are supposed to support the "mailbox"
theory.

57

52. In Mutual Life Ins. Co. v. Liebing, 259 U. S. 209 (1922), see note 177 ilra,

Holmes, J., wrote that "the Constitution and the first principles of legal thinking allow
the law of the place where a contract is made to determine the validity and the conse-

quences of the act," but that was a constitutional case and Holmes' point, which was
not relevant to the decision, does not appear in later cases. Rightly the opinion is not
referred to by Professor Beale.

53. For the purpose of the following inquiry this writer has especially cliecked the
Supreme Court cases, p. 919 infra, the cases in 2 BEALE at 1071, n. 5 and 6 ("mailbox
theory"), the New York cases, id. at 1156, n. 2 and 3 (alleged to prove the conlfusiol
in New York), and the Massachusetts cases, id. at 1142, n. 4 (alleged to prove the
adoption of the lex loci contractus rule in Massachusetts). These 150 cases undoubtedly
give a typical cross-section of the whole.

54. See as to Massachusetts, note 132 infra. Another instance would be Ward
Lumber Co. v. American Lumber Co., 247 Pa. 267, 93 Ati. 470 (1915), cited in 2 BEALL

at 1071, n. 5.
55. China Mutual Ins. Co. v. Force, 142 N. Y. 90, 36 N. E. 874 (1894), cited iii

2 BEA.E at 1156, n. 2; the opinion quotes Dike v. Railway, 45 N. Y. 113 (1871), ex-
pressing the intent theory.

56. Compare the four cases cited by 2 BEALE at 1143 at the end of n. 4. Similarly,
Miles v. Vermont Fruit Co., 98 Vt. 1, 124 Ati. 559 (1924) (f.o.b. contract), cited by
2 BEALE at 1070, n. 7, 1071, n. 6; in this case a foreign standard of quality, rather than
foreign law, was involved.

57. 2 BEALE at 1071, n. 5, cites 18 cases in its favor. Three are not Conflict cases,
namely Michelin Tire Co. v. Coleman & Bentel Co., 179 Cal. 598, 178 Pac. 507 (1919);
International T. Assoc. v. Des Moines M. P. Co., 215 Ia. 268, 245 N. W. 244 (1932);
Peters v. Painters Fert. Co., 73 Fla. 1001, 75 So. 749 (1917); see notes 58-66 infra,

Three cases refer to the intent of the parties, namely Brierly v. Commercial Credit Co,,
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Moreover, Professor Beale frequently introduces, as proof of the
Restatement's theory, cases which, though bearing upon the "place of
contracting", do not deal with the choice of law. Thus he lists in favor
of that theory, without any indication of the real issues involved, cases
which refer to the place of contracting in order to determine the juris-
diction (venue) of the court;s or in order to construe a domestic statute
prescribing a special period of limitation in respect to documents executed
outside the state; 0 or in order to ascertain whether a foreign corpora-
tion is "doing business" within the state according to the meaning of
the domestic statute ;6o or in order to construe any other domestic statute
in regard to which the place of contracting may be relevant."' It need
not be said that in all those cases the outcome will depend on local
policies which may widely differ from the views guiding in the solution
of Conflict situations.

On the other hand, throughout the chapter on contracts, Prufessor
Beale recognizes again and again that the cases often hold the law of
the place of performance to govern the contract;" be it understood, not
only the mode of performance but the contract as a whole. Character-

43 F. (2d) 730 (C. C. A. 3d, 1930), Illinois Fuel Co. v. Mud ile & 0. R. R, 319 M'c.

899, 8 S.W. (2d) 834 (1928) and Le Sueur v. Manufacturers' Finance Cv., 28,5 Fed.
490 (C. C. A. 6th, 1922). The latter case, in addition to Netherw,,.d v. Raymer,
253 Fed. 515 (W. D. Wis. 1918). determines the quetiun iif whether a C,,ntract wa-,
made, on the basis of the lex fori (Cf. REsrT.TEL.Nr, §311), the Netherw,:,mil caQe
calling this a "question of fact." In the following ases the c..urt itself 'str-c ,

other important contacts with the place of the mailbox: H. Muehistein & C0. V.

Hickman, 26 F. (2d) 40 (C. C. A. 8th, 192S); International Text Buok Co. v. (Al-

nelly, 206 N. Y. 188, 99 N. E. 722 (1912); Bernhardt Lumber Co. v. Metzloff, 113 Misc.
288, 184 N. Y. S. 289 (1920); Franklin Sugar Refining Co. v. Lipowicz, 247 X. Y. 4 5,

160 N. E. 916 (1928); Roylance Co. v. Descalzi, 243 Pa. 1'0, 90 Atl. 55 (19141 (an

instance unfit also for other reasons); Ward Lumber Co. v. American Lumter 0C0,

247 Pa. 267, 93 At. 470 (1915) ("made and performed" in OhioJ. Wa:ne Lunty

Savings Bank v. Low, 81 N. Y. 566 (1880) even rejects the mailltsx thcr3. The

remaining cases use mailbox language, but even most of these exhibit additio nal c. i-
tacts with the place of the mailbox.

58. Peters v. Painters Fert. Co., 73 Fla. 1001, 75 So. 749 0117); Tilliighat
v. Boston & P. R. Lumber Co., 39 S. C. 484, 18 S. E. 120 (1893); Three State- Coal
Co. v. Superior Elkhorn By-Prod. Coal Co., 110 W. Va. 455, 158 S. E. btA (1931). "fL:
same error was found by Cook, 'Contracts' and the Conflict of Laws (193ti) 31 ILL

L. REv. 143, 176, in the examination of the cases cited by 2 Br.LL at 1073, n. 1. Ste
also note 42 supra.

59. Michelin Tire Co. v. Coleman & Bentel Co., 179 Cal. 59,, 178 Pac. 507 (1919).
60. International T. Assoc. v. Des Moines M. P. Co., 215 Ia. 268, 245 N. W. 244

(1932) ; Reliance Mut. Ins. Co. v. Sawyer, 160 Mass. 413, 36 N. B. 59 (lS94.
61. Great Southern Life Ins. Co. v. Burwell, 12 F. (2d) 244 (C. C. A. 5th, 192o);

New York Life Ins. Co. v. Long, 177 Ky. 445, 197 S. IV. 948 (1917).
62. Thus in 2 BE.LE at 1157, the seeming New York rule is stated to the &fie-t

that the law of the place of contract governs unless the parties clearly intended it to 1l2
governed by that of the place of performance.
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istically, the lex loci solutionis is sometimes denominated lex loci con-

tractus by American courts.0
In fact, even more than in the place-of-contracting cases, analysis

reveals that in the place-of-performance cases this "place" was the "center
of gravity" of the whole contract. Thus London Assurance v. Com-
panhia de Moagens,"4 a marine insurance case, was decided on English
law, London being the place of performance; but in addition the com-
pany was incorporated and domiciled in England, damages had to be
reported to the company in England, payments were to be made in pounds
sterling, claims had to be adjusted according to the usages of Lloyd.
These circumstances evidently outweighed the fact that the contract was
made in Philadelphia. In Cox v. United States," an early Supreme Court
case, a New Orleans navy agent of the United States had given the
Federal Government a bond securing public moneys received by him,
accountability being to the United States Treasury in Washington;
federal laws were referred to in the bond. Despite the fact that the
bond was signed in New Orleans, the law of the District of Columbia
was held applicable under a place-of-performance theory. Though the
opinion is not particularly well written, its wisdom is manifest: a trans-
action so closely connected with the central administration of the Federal
Government must reasonably be conceived as having its "center of
gravity" in Washington, D. C. This important phase of the cases, par-
alleling conspicuous continental development,"6 is nowhere reflected in
the Restatement.

Not infrequently laws of places are judicially selected which are not
the places of contracting or performance. According to the Restatement
itself, informal unilateral contracts to guarantee future credits are gov-
erned by the law of the place where the credit is given in reliance upon
the guaranty." The Restatement calls it "place of contracting", but that
is misnomer designed to save the face of the "place-of-contracting"
theory. 8 Again, relations between the stockholder and the corporation
or its creditors are governed by the law of the corporate domicil regard-
less of where the stockholder has entered into his contract with the cor-
poration."' Direct and indirect transactions at stock or produce ex-

63. See Pritchard v. Norton, 106 U. S. 124, 136 (1882).
64. 167 U. S. 149 (1897).
65. 6 Pet. 172 (U. S. 1832).
66. German courts following Savigny's doctrine, generally apply in casc of doubt

the law of the place of performance. Cf. NUSSBAUM, DEUTSCIIES INT. PRIVA'EclIT

(1932) 219.
67. Section 324.
68. In the case of stockholders' contracts Professor Beale objects to analogous lan-

guage of the courts. 2 BEALE at 1051.
69. See RESTATEMENT, §§ 182, 183, 185, 187, 190. The relation between stockholder

and corporation is contractual in nature, see, e.g., 11 FLE-TCHER, LAW OF PRIVATE COR-

'ORATIONS (1932) § 5083. A pertinent case is cited as a contract proposition in 2 BEALE
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changes are ordinarily governed by the law at the place of the exchange.
And these instances are not exhaustive.71

As will next be indicated, 2 the law of the place of contracting znuqt
be given great weight in the determination of the validity vel nin ,ef a

contract, and is quite naturally often its proper law. Yet the examina-

tion of the cases under a proper method suggests neither the existence

of an inflexible sway of that law over the wh61e of the contract, nor

the existence of a judicial confusion sufficient to warrant the assumpti,,n

of a more or less independent guidance by the Restatement.

It is true that American courts exhibit a certain ostensible propensity

to shuttle between the lex loci contractus and the lex loci soluti enis.

Given to traditionalism they still cling to the device elabratcd by Story

whose authority, well deserved, was for decades so strung in the Conflict

field. He showed the courts the place of contracting and the place of

performance - doubtless the paramount spatial relations of contracts-

as the poles of decision.73 Under the influence of this tradition, American

courts even sometimes use artificial reasoning to arrive at the one or the

other place, whereas English and continental courts move more freely

within the orbit of the various typical contacts involved in actual trans-

actions. Basically, however, the course is the same; namely, too knd

toward the "center of gravity" resulting from the weight of locally coo-
existant contacts. And this is probably in accord with Story's idea.

SOME MAJOR RULINGS OF THE COURTS

Although it is not possible within the framework of the present article

to depict fully the divergence between the cases and the Restatement,

some major points may be indicated.

at 1142, n. 4: American Spirits Mfg. Co. v. Eldridge, 209 'Mass. SF0, 95 N. E. 942
(1911).

70. Berry v. Chase, 146 Fed. 625, 629 (C. C. A. 6th, 1906.); Hoyt v. WVich:hun,

25 F. (2d) 777 (C. C. A. 8th, 192); MFYER, TiHE LAW OF STO C-mr#nIqS ,' n Sw ,, I:

ExcnANGEs (1931) 677.

71. See, e.g., Pacific States Savings & Loan Assn v. Green, 123 Fed. 43 (C. C. A.
9th, 1903) (loan by a building and loan association subject to the law f the coerpate
domicil), citing numerous precedents; cases cited by 2 BEA.xLE; at 1218, n. 4 (obligation
governed by the lex rei sitae).

72. See p. 908 infra.

73. STORY, COMMEMTAMMES ON THE CONFLICT oF LAWS (Bigelow's cd. 183) f3 242-
44, 261, 263, 280. Particularly § 263 emphasizes that the law of the place of the contract

is to govern as to its nature, obligations, and interpretation; § 2,0, however, qualifies
this statement as resting on the supposition that the place of performance is. e:xpressly
or by implication, in the place of contracting. Story then adds: "But vlere the con-
tract is, either expressly or tacitly, to be performed in any other place, there the gc~a-
eral rule is, in conformity to the presumed intention of the parties, that the contract, as
to its validity, nature, obligation, and interpretation is to be governed by the law of the
place of performance." § 280. judicial expression of his point of view may bu found in
Bank of United States v. Donnally, 3 Pet. 3fl, 371 (U. S. 1834).
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A. "The law of the place of contracting determines the formalities
required for making a contract," says § 334 of the Restatement. This
means not only that a contract is extrinsically valid, if complying with
the formalities required by that law, but that in the reverse case the
contract is invalid. In other words, the old rule "locus regit actum",
epitomizing the control of the lex loci contractus as to formalities, is
represented as being mahdatory (compulsory) rather than optional (per-
missive). This proposition is not in accord with the cases.

On the continent it has long been recognized that the rationale of the
rule lies only in the convenience of the parties and that no good reason
exists why the parties, if they desire, should not abide by the formalities
prescribed by the proper law of the contract.74 The German Civil Code
of 1900, for instance, expressly grants that choice.7" In England, while
the law is still unsettled, the trend in legal learning is unambiguously in
favor of the permissive character of the rule.7" A leading Canadian case
has expressly so held." As to the formalities of wills, the law of the
place of making was made optional as early as 1861 by Lord Kings-
down's Act 7S which has been followed by American state legislation,"
On this score, therefore, the permissive nature of the rule locus regit
actum is well-known in common law countries. As to contracts, courts
have readied the same result. Hall v. Cordell,80 decided in 1891 by the
Supreme Court, is conspicuous in this respect. The defendant, an Illinois
firm, had in Missouri orally agreed with the plaintiff to accept and to
pay bills to be drawn on the defendant and payable in Illinois. The
Court found that Illinois being the place of performance and of the
defendant's residence and domicil, and the parties having had in view
no other law than that of Illinois, the latter must control. In modern
phraseology, Illinois law was the proper law of the contract. Since the
oral agreement was good under this law, it did not matter whether the
formalities required by the lex loci contractus were satisfied.," The

74. See, e.g., VON BAR, THEORY AND PRACTICE OF PRIVATE INT. LAW (Gillespie's
trans. 1892) § 123; BATIFFOL, LES CONFLITS DE Lois EN MATIkRE DU CONTRATS (1938)
364.

75. Introductory Law to the German Civil Code, Art. 11 (1) (1).
76. CHESHRE, PRIVATE INTERNATIONAL LAW (2d ed. 1938) 2,13.
77. Ross v. Ross, 25 Can. Sup. Ct. 307 (1894).
78. 24 & 25 VicT., c. 114 (1861).
79. The statutes are listed in 9 UNIFORM LAWS ANN. (1942) 277.
80. 142 U. S. 116 (1891).
81. State courts, too, have held transactions valid which would have been extriii-

sically invalid under the lex loci contractus. Harwood v. Security Mut. Life Ins, Co.,
263 Mass. 341, 161 N. E. 589 (1928); D. Canale & Co. v. Pauly & Pauly Cheese Co.,
155 Wis. 541, 145 N. W. 372 (1914) (in this instance the law of the place of perform-
ance, applied by the court, was probably not the proper law of the contract). III Mot-
son v. Second Nat. Bank, 306 Mass. 588, 29 N. E. (2d) 19 (1940), see (1941) 54 HM,'v.
L. REv. 331, a gift of Massachusetts shares, made in Italy and extrinsically invalid
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Supreme Court, in Pritchard v. Norton,,2 has assimilated the Conflict
treatment of "consideration" to the Conflict treatment of formalities, a

upholding under the proper law of the contract an agreement which was
invalid under the lex loci contractus because of lack of consideration.
The assimilation to formalities is not in terms enunciated by the court,
which relies simply on a place-of-performance theory, but the tipinitn
characteristically adduces the adage res matgis vahat quan: pereat, indi-
cating thereby the permissive character of the Conflict rule which makes
the lex loci contractus govern in the issue of formalities."4

Remarkably, nowhere in the Comment to the Restatement or in
Professor Beale's treatise is the question posited whether in respect to
formalities the inflexible place of contracting rule is or is not desirable.
The problem of "permissive or mandatory" was not even contemplated
in respect to wills. The sweeping formula that the law of the place of
making "determines" the formalities led to the indiscriminate citation of
cases holding the contract extrinsically valid or invalid under that law.
In fact there seem to be no holdings for extrinsic invalidity on the ground
of the lex loci contractus, except in the case of negotiable instruments,8 7
a special situation."0

Hall v. Cordell, 7 which so distinctly tells against the inflexible place
of contracting rule, is in Professor Beale's treatise contrasted with the
earlier case, Scudder v. Union Bank. s Here a bill drawn in Missouri
and payable in Illinois had been orally accepted in Illinois. The acceptance
was held good under the law of Illinois, the place of contracting. This
is, of course, not inconsistent with the permissive nature of the rule
locus regit actum. But another difference between the facts of the two
cases should be heeded. In the Hall case there was no acceptance of a
bill of exchange; in fact, acceptance had been expressly refused. Litiga-

under Italian law, was held valid under 'Massachusetts law. Repeatedly, contracts
affecting land have been held valid for reasons not here in point under the Statute of
Frauds of the lex rei sitae, although they did not fulfill the requirements f the h-ical
Statute of Frauds. See cases listed by GooDRicH. Cox rucr Or Lkws (2d ed. 143,9)

272, 273, n. 58.
82. 106 U. S. 124 (1882).
8 3. For a general examination of the formal character of the consideration rule, cce

Fuller, Consideration and Form (1941) 41 CoT. L. REv. 799, and Lorenzen, Causa and

Consideration in the Law of Contracts (1919) 28 Y.%ua L. J. 621. Contra: WLisLoTw.

CoXTracrs (Rev. ed. 1936) § 100.
84. See CHESHIRE, op. cit. supra note 76, at 243. In Coffin v. London & Edinburgh

Ins. Co., 27 F. (2d) 616 (N. D. Ga. 1928), a case turning on a written form prescribed
by state statute, the same idea appears.

85. Security Holding Co. v. Christensen, 53 S. D. 37, 210 N. W. 040 (1028); Win-
vard v. Lincoln, 23 R. I. 476, 51 Atl. 106 (1002) (lack of co,nsideratinn).

86. See p. 918 infra.

87. See p. 906 supra.

88. 91 U. S. 406 (1875).
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tion turned on a promise to accept bills in future. In the case, however,
of a mere acceptance of a bill of exchange, and of similar transactions
upon negotiable instruments, the rule locus regit actum should be con-
sidered as mandatory.80 The two cases are sound and consistent. In
Professor Beale's opinion, however, they form perhaps the most striking
example of "conflict" and "unusual confusion" of authority. ° He is not
impressed by the fact that the Scudder case is expressly cited by the
Ifall case. His explanation is that the Justices of the Supreme Court
"apparently did not notice that the decision was directly opposed . . .

to that in the earlier case." "It is not often, of course," he says, "that
so glaring a contradiction is found in the cases of the same jurisdiction."

B. As regards intrinsic validity, the law of the place of contracting
has the power to destroy the contract (or a stipulation thereof),"' by
making it illegal. There is some truth in the centuries-old doctrine that
parties contracting in a given territory must not disobey prohibitions
set up by the law of that territory.02 Invalidity attached there to con-
tracts violative of local prohibition should ordinarily, at least, be recog-
nized by foreign courts just as legal effects of torts originating in the
lex delicti communi are so recognized. Though not a pre-existing obli-
gation imposed upon courts, it is well-settled law"a and, the writer
believes, sound policy for the local courts ordinarily to hold a contract
invalid where it is invalidated because illegal by the lex loci contracttis. 1

To this extent no objection is raised against the place-of-contracting
rule, barring, of course, the "mailbox" theory of the Restatement. There
should be also a caveat in view of possibly conflicting public policies of
the forum and the lex loci contractus. 5 Thus a stipulated limitation of

89. See p. 918 infra.
90. 2 BEALE at 1079.
91. Hereafter what is said about contracts should be understood to comprehend in-

dividual stipulations.
92. This notion appears as early as in GROTIuS, DE JuRE BFL . Ac PAdCS (1625) I,

11, 5(2). Other early writers advancing similar views are listed by CEurrr, LE Ohnitl-
GAZIONI NEL DIRITTO INT. PRIVATO (1925) 36.

93. Mutual Life Ins. Co. v. Hill, 193 U. S. 551 (1904), Allen v. Alleghany Co,,
196 U. S. 458 (1904) and Equitable Life Assur. Soc. v. Clements, 140 U. S. 226 (1891)
are pertinent examples; see p. 920 infra. STORY, COMMENTARIES ON CONFLICT OP LAWS
(Bigelow's ed. 1883) §261, took the same view.

94. In this respect the view here taken probably dissents from the line of thought
suggested by Cook, 'Contracts' and the Conflict of Laws (1936) 31 ILL. L. REV. 143,
The cases also support the tenet of RESTATEMENT § 333 that the law of the place of
contracting determines the capacity to enter into a contract. This point will therefore
be omitted in the present article.

95. In RESTATAMENT § 612 the public policy rule is erroneously stated only as ob-
viating the "maintenance of actions", while public policy may just as well exclude de-
fenses. The misstatement is probably occasioned by the adherence to the vested-right
theory.
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a sea carrier's liability, although illegal and ineffectual tinder the lex loci
contractus, may be recognized as valid under a contrary public policy
of the forum."'

While invalidity under the lex loci contractus means ordinarily in-
validity everywhere, a corresponding rule does not follow in the case of
validity. We leave aside the fact that it is of more frequent occurrence
for contracts legal and valid under the lex loci contractus to lie denied
enforcement under an adverse local public policy, than for them to he
recognized as legal contracts or stipulations albeit illegal under fcsreigm
law. In fact, denial of enforcement, despite occasional looseness of judi-
cial language, is not tantamount to treating the contract as "invalid"."'
Still the contract, regardless of the law of the place of contracting, may
be illegal and invalid under its "proper law" ;0 for instance, where ac-
cording to the proper law the contract is in restraint of trade or chain-
pertous, or involves prohibited "futures" or gambling transactions.
Professor Beale admits that in a number of cases the issue of illegality
was decided on the basis of the law intended by the parties,' 09 or under
the law of the place of performance,101 or under another law not that
of the place of contracting.1 2  In order to save in spite of these cases
the inflexible place-of-contracting rule, lie advances a dualistic theory,
followed by the Comment of the Restatement: the law of the place of
performance may "prohibit performance or excuse non-perfiorniance on

account of illegality of performance," 10 3 but this prohibition does not
directly affect the contract since only the law of the place of contracting
has power to determine what the effects of the illegality of performance

96. See In re Missouri S. S. Co., 42 Ch. Div. 321, 335 (C. A. 1889).
97. Compare Nussbaum, Public Policy and the Political Crisis in the Conflict of

Laws (1940) 49 YALE L. J. 1027, 1035. Legislative invalidation of a contract right
acquired in a sister state is even declared unconstitutional in Walker v. Lovitt, 250 Ill.
543, 95 N. E. 631 (1911).

98. That is in the scheme propounded by STony. loc. cit. supra n.te 73. the law 4,f
the place of performance, where intended by the parties. Since St-"ry at the came time
holds that "that the law of the place of the contract acts upon it, indepndently tof any
volition of the parties, in virtue of the general sovereignty pt.,ssessed hy every natiiun"
(id. at §261), it appears that the view of the text is supported by Storb\s authuritv.

99. 2 BFz.u.a at § 347.2 and .3 cites a number uf pertinent cases. A nore recent ca, v
involving a possible violation of foreign anti-trust law is Byrd v. Crazy Water Go,,
140 S. W. (2d) 334 (Tex. Civ. App. 1940).

100. 2 BF-Lu at 1231, n. 2, 1235, n. 6 to 9.
101. Id. at 1231, n. 5 and 7; 1236, n. 1-4; 1239, n. 1 and 2; 1241, n. 1-3..
102. Id. at 1238, n. 3 (stock market transactions; law of the place of the ,tock mar-

ket). See note 70 stipra.

103. RESTATEMENT § 332, comment b: 2 BL.XLE § 347.2. In comments a at § 347 and r,
at § 360 it is conceded that the contract is void where the illegality ordained Iy the law
of the place of performance -was knovn to the parties. The range of the "dualist" rule is
thereby considerably narrowed.
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will be. This subtle theory, however, is not supported by the cases.1 '
Without any suggestion of a dualistic conception they subject the issue
of initial illegality.. to the law governing the contract, whatever that
law is.106 In some of Professor Beale's instances this law was the law
of the place of performance, in which actually still other important con-
tacts centered ;10 in at least one instance the law of the place involving
the most weighty contacts was chosen without a place-of-performance
theory (in fact, ostensibly on a place-of-making theory) ;10s and still
other cases are insignificant. 00 Definitely, the lex loci contractus has no
monopoly over making contracts illegal.

Fraud, duress, mistake, and other legal or equitable defenses have
again been subjected by the Restatement" to the inflexible place-of-
contracting rule. Here Professor Beale's discussion"' reveals that among
the limited number of listed cases a considerable part does not use that
law at all. In support of the Restatement's theory he lists a little more
than a dozen decisions alleged to apply the lex loci contractus "no dif-

ferent place of performance or intention of the parties appearing." In
view of this qualification, the citations are rather unimportant. More-
over, scrutiny of the cases shows that the Restatement's rule is supported
only in respect to negotiable instruments.1 2 In other instances, the place

104. The only case which lends some color to it is Claiborne Commission Co. v.
Stirlen, 262 S. W. 387 (Mo. App. 1924), involving futures at the Chicago produce ex-
change. The court calls the agency contract sued upon a "Missouri contract", adding
that the matter is to be governed by the law where the agent actually conducted the pur-
chases and sales on his client's account. The term "Missouri contract" may simply suean
that the contract was made in Missouri. Nor is there anything said on "performance"
or "law of performance".

105. On subsequent illegality, see p. 917 infra.

106. The Reichsgericht has reached the same result. See NilsSnAI.M. DF vTI'CIII'
INT. PRIVATRECHT (1932) 245.

107. Old Dominion Copper Co. v. Bigelow, 203 Mass. 159, 89 N. E. 193 (1909);
Richardson v. Rowland, 40 Conn. 565 (1873) ; Pratt v. Sloan, 41 Ga. App. 150, 152 S. E.
275 (1930). In Denison v. Phipps, 87 Okla. 299, 211 Pac. 83 (1922), and Vandalia R. R,
v. Kelley, 187 Ind. 323, 119 N. E. 257 (1918), the place of performance rule, in Story's
conception, is only briefly stated as dictum.

108. Papadopulos v. Bright, 264 Mass. 42, 161 N. E. 799 (1928).
109. Several cases simply hold without employing a pertinent conflict theory that

the outcome is the same under either law in question. Oglesby v. Bank of New York,
114 Va. 663, 77 S. E. 468 (1913); Atwater v. A. G. Edwards Co., 147 Mo. App. 430,
126 S. W. 823 (1910) (the case, however, shows clearly that illegality of contract, not
only of performance, was involved); Gordon v. Andrews, 222 Mo. App. '609, 2 S. W.
(2d) 809 (1928); Harris v. White, 81 N. Y. 532 (1880) ; Gilman v. Jones, 87 Ala. o9l,
5 So. 785 (1889); Ormes v. Dauchy, 82 N. Y. 443 (1880). In Vititoe v. Shea, 161 La.
984, 109 So. 785 (1926), and Winward v. Lincoln, 23 R. I. 476, 51 Atd. 106 (1902), the
points were different; in no case do they support the views of the Rs'rATME-NT.

110. Section 347.
111. 2 BEALa at 1225.
112. See p. 918 infra.
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of contracting is the place in which the contacts of the case center;1 9

and other instances are again irrelevant.11 4

The extension of the "proper law" to questions of validity and effec-

tiveness has been objected to on the ground that such extension w .utld
mean having the parties "pull on their boot-straps","5 at least where

the proper law is derived from an intent of the parties. Generally courts
have been bothered little by such scruples. They have felt that when
the parties intend to have New York law govern their contract, the
questions of invalidity or ineffectiveness are normally included in that
intent. What is thus instinctively done by courts, may he theoretically

described as separating, for Conflict purposes, the intent of the parties
from the validity (or effectiveness) problem, and utilizing the intent

per se for the ascertainment of the law best suitable to the situation.
The process involved may be likened somewhat to the separability of

arbitration agreements from the question of the validity of the main
contract with which the arbitration agreement is connected1 1  The rela-

tively independent significance of the parties' intent on the applicable

113. Lewis v. New York Life Ins. Co., 201 Mo. App. 48. 2019 S. W. 625 (191101

Keenan v. John Hancock Mut. L. Ins. Co.. 50 R. I. 158. 146 Atl. 401 (1929): Pacific Mut.
L. Ins. Co. v. Hale, 267 S. W. 282 (Te.:. Civ. App. 1924): Fishbuck v. New Yorl: L,

hIs. Co., 179 Alis. 369, 192 N. W. 170 (1923). Furst & Th,,mas v. Sandlin. 241N Ala.

490, 94 So. 740 (1922) is colorably in favor of the RESTATEMENT.

114. Great Southern L. Ins. Co. v. Burwell. 12 F. (2d) 244 C. C. %. 5th. I42isi,

and New York L. Ins. Co. v. Long, 177 Ky. 445, 197 S. W. 948 (147) oh,,lh ct-

merely involving construction of a local statute, in the first applicability of the 1w iori

being "conceded"); Elbro Knitting Mills v. Schwartz, 30 F. (2d) 10 (C. C. A. 0h,

1929); Tuite v. Supreme Forest, 193 Mo. App. 619, 187 S. W. 137 (110) ouinfor-

mative as to the Conflict situation).

115. See language of Judge Learned Hand in Gerli & Co. v. Cunard S. S. Co,, 41

F. (2d) 115, 117 (C. C. A. 2d, 1931). Lorenzen, I'alidity and Effects of tonracts b.

the Conflict of Laws (1921) 30 YALE L. J. 55, 058, and other writers are lilavi:v

opposed to a choice by the parties of the law governing the validity of their oatra,.i

but it is not sure that this opposition would extend to the cumulative cunsifdlratiwi #4j

the lex loci contractus and the proper law of the contract, as suggested 4y the ,rc,-

ent article.

116. See Nussbaum, The 'Scparability Doctrine' in .American and Forc',( .I rlitra.

tion (1940) 17 N. Y. U. L. Q. REv. t09. As to the Co, nflict uf Laws, the '-elaralsilit. dc-

trine appears surprisingly, from a different point of view, in RST.TnIL;r §311 Ct'n-
ment (d). There it is said that the forum first examines the "facts vf the tranwaction"'

in order to ascertain the place which would be the place of contracting "under the gen-

eral law of contracts." If that place is found, its law will determine whether thcre is a

contract. The phrase "facts of the transaction" means nothing but the acts done hy thv

parties, severed from their binding effect. True, the infusion of the "general lav, of c,,n-

tracts" in this connection is out of place. See Cook, 'Contracts' and the Conflict o La,:s

(1936) 31 Iu.. L. REv. 143, 161. On the continent the separability doctrine \%as :tU:-

gested in NussBnA13, DEuTscHEs I.xT. PRIVATRECItT (1932) 237. The samv line is iul-

lowed by BATIFFOL, LES CONFLITS DE Lois Ex MATi vFE Cox-mvATs (193S) 349. A

similar result, on a different theoretical basis, is reached by Neuner, Die An!2nfc',d

im Int. Priz-atrccht (1934) ZITSCdIir," F(R AtuSL:.oD. uNxo INT. PUIVA-Z LCJII 102.
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law is particularly plausible where under the intended law a contract
valid in its inception has been perfected and only a question of voida-

bility or rescindibility" 7 arises. There is little reason to differentiate,
for Conflict purposes, voidability or rescindibility from those effects of
fraud, duress, or mistake which, as in the case of estoppel,118 do not

lead to the invalidation of the contract itself and which, therefore, are
perforce subjected to the proper law of the contract.

A special problem is presented by usury. A usurious contract is illegal
and, in part or wholly, void. Due to prolific state legislation in the field,
usury cases constitute in this country the greater part of the illegality
cases; in fact their quantity is so considerable that from a comparative
point of view they form a distinctive feature of the American Conflict

scene. Analytically, however, usury is, among the grounds of invalidity
of contract, only one of their many subspecies. Now the Conflict law
of usury has been developed in a peculiar way by the American courts.
While in general a contract is void if it is illegal under the lex loci
contractus, courts uphold contracts if the contractual rate of interest
conforms either with the lex loci contractus or with the lex loci solu-
tionis or with any other place with which the transaction has a "normal
relation", 10 the policy being to give the parties a certain choice among

the pertinent local maximum interest rates. 20 The rule is very similar
to the one governing formalities ;"'1 the usury rule, however, unlike the

formalities rule, enjoys an undisputed existence. 122 Being, however, in-
compatible with the inflexible place-of-contracting rule, it has been

omitted in the Restatement 23 with the effect that another cleavage has
opened between the cases and the Restatement.12 4

117. As to rescission, 2 BEALE at 1275 points out that in this country rescission is

looked upon as a right inherent in the contract itself. The statement seems accurate,

but it does not follow that the lex loci contractus determines the question of rescission.

The cases cited by 2 BEALE at 1275, n. 2, do not bear out this contention. The lex ioci

contractus was applied to the issue of rescission in Morgan v. New Orleans M. & T.

R. Co., Fed. Cases 9,804 (C. C. La., 1876), but distinctly not under any "ironclad" rule;

the law employed was in fact the proper law of the contract.
118. Compare AmER. JUR. vol. 19, Estoppel § 48.
119. Language of Stone, J., in Seeman v. Philadelphia Warehouse Co., 274 U. S.

403, 408 (1927).
120. For a more detailed discussion of this policy, see NUSSBAUM, MONEY IN Tu

LAW (1939) 245.
121. Perhaps the trend in the usury cases goes less towards the "proper law of

the contract", the interest rate of the place of payment per se being deemed eligible.
122. Also by 2 BALE at 1241.
123. An omission, caused by a similar proceeding, in the RESTATEMENT'S chapter on

Jurisdiction, is discussed by Nussbaum, Jurisdiction and Foreign .udgmcnsts (1941) 41
COL. L. Rma. 221, 228.

124. In the debates of the American Law Institute on the project of the Conflict Re-
statement, a hypothetical case was submitted to the Reporter in which a New Yorker
borrowed from another New Yorker a sum at eight per cent interest, the loan to be
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The extension of the inflexible rule to the effects of a contract is still
less documented than is its original application to the issue of validity.'
The instances adduced by Professor Beale plainly disclose the lack of
sufficient authority for the position of the Restatement. Apart from
the numerous cases cited which overtly rely on a law different from the
lex loci contractus, the inflexible rule of the Restatement, as has been
indicated, is not borne out by cases listed under the ever recurrent phrase
that the law of the place of contracting was applied "no tdifferent place
of performance or intention of the parties appearing."12" But even
where this qualification is omitted by the author of the treatise, the
objections set out above" m against the indiscriminating manner of cita-
tion hold good also in respect to the treatment of tie effects of con-
tracts.128

As a test, there have been especially examined fifty-seven Massa-
chusetts cases cited by Professor Beale as "forcibly laying di-own as a
general rule . . . in that state that the law of the place of contracting
determines the validity of the contract."'20 These were chosen because
Massachusetts is the only major state listed by Professor Beale as tin-
questionably following the place-of-contracting rule.2O As the instances
show, the issue of effects is again included in the issue of validity.'2i
The examination of the fifty-seven cases confirm the weakness of the

secured by a Colorado mortgage, application of Colorado law permitting that rate 4
interest being expressly stipulated. Since New York law permits ..il an intercst rate

of seven per cent, the Reporter considered the loan as invalid. (102.J 6 Pzi,,. A. L. 1.
463. Under usury law the answer was probably wrong, but it wtould have ken| accurate

had a gambling or anti-trust transaction been chosen as an example. Hence the fact that

the answer was unsatisfactory does not operate against the general proposition accord-

ing to which a contract illegal under the lex loci contractus is invalid everywhere. Contra;

Cook, 'Contracts' and the Conflict of Laws: Intention of the Parties (1938) 32 Iu.. L

RE%, 899, 908.
125. 2 BEALE at 1192-99, 1205 ct seq., see note 10 supra.

126. 2 BEALE at 1192, 1205, 1210, 1212, 1221.

127. See p. 901 supra.

128. Thus. King v. Sarria, 09 N. Y. 24 (1877). is cited in 2 BEALL at 1193, 1. 5, as
instancing, in respect to the relation of an alleged special or limited partner, the plac'-
of-contracting rule, "when the places of contracting and performance differ." Defewtant

was a Cuban resident, limited partner of a Cuban finn, all partners king subject t,,f

Spain and residents of Cuba. The business had always been conducted according tu Span-

ish law. The plaintiff had contracted with the Cuban firm in New York, -,here th
contract was also to be performed, hence he had contracted under New York la%%. But
the court rightly held that the limited partner was only liable according to Spanish law.
The citation of this case is hard to explain.

129. 2 BEALE at 1192.
130. Id. at 1172 (summary).
131. E.g., Carmen v. Higginson, 245 Mass. 511, 140 N. E. 246 (1923) (protest of

bill of exchange); Shofi v. Rice, 241 Mass. 211, 135 N. E. 141 (1922) (effects of ac-

ceptance of goods by the buyer); Callender 1A. & T. Co. v. Flint, 187 Mass. 104, 72 X.

E. 345 (1906) (construction of guarantee) ; and other cases.
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documentation offered.' 32 The author himself seems indirectly to qualify
his statement inasmuch as he cites elsewhere eight cases, in which the

places of niaking and performance were different, as holding that "the
nature and validity of the obligation" is "subject to the law of the place
of making."' 33  Eight other cases are cited as referring approvingly to
the law of the place of performance or to the law intended by the par-
ties,13 4 but at least three cases listed among the fifty-seven must be added
as enunciating the intent theory. 35  Cases concerned with negotiable

132. The following twelve cases have nothing to do with choice of law, but Construe
Massachusetts statutes. Frank v. O'Neil, 125 Mass. 473 (1878) ; Lindsey v. Stone, 123

Mass. 332 (1877) ; Hotchkiss v. Finan, 105 Mass. 86 (1870) ; Ely v. Webster, 102 Mass.
304 (1869); Adams v. Couillard, 102 Mass. 167 (1869); Kellogg v. Moore, 84 Mas,
266 (1861); Orcutt v. Nelson, 67 Mass. 536 (1854) ; Dolan v. Green, 110 Mass. 322

(1872), all relating to Massachusetts intoxicating liquor statutes; Bearse v. McLean,

199 Mass. 242, 85 N. E. 462 (1908) (Massachusetts stockjobbing statute); Johnson v.
Mut. L. Ins. Co., 180 Mass. 407, 62 N. E. 733 (1902) ; Morris v. Penn. Mut. L. Ins,
Co., 120 Mass. 503 (1876) (Massachusetts insurance statute) ; Reliance M. I. Co. v.
Sawyer, 160 Mass. 413, 36 N. E. 59 (1894) (foreign corporation doing business in Mas-
sachusetts). In the Kellogg case, the court incidentally remarks, "sale was lawful where
it was made," but this had not been the point in dispute.

In the majority of the choice-of-law cases the place of contracting is also the place
of performance and frequently the place of other material contact,. E.g., Stebbins v.
Leowolf, 57 Mass. 137 (1849), which invalidates a contract for stockjobbing at the New
York Stock Exchange on the basis of the New York law, made by residents of New
York and to be performed in New York. Barkor v. U. S. Fidelity and Guaranty Co.,

228 Mass. 421, 117 N. E. 894 (1917), subjects a surety to New York law because the
main debt was under that law. [A New York firm undertook excavations in New York
harbor and executed and delivered in New York its bond, basis of the main debtl. In
three cases the intent theory is enunciated, note 135 injra. On similar grounds more than
twenty cases must be eliminated as inconclusive. Among the remaining many give the
facts in such an imperfect way as to make a helpful appraisal of the court's theory hi-
possible. The following cases are probably good examples of application of the lex loci
contractus: Carmen v. Higginson, 245 Mass. 511, 140 N. E. 246 (1923) ; Perry v. Pye,
215 Mass. 403, 102 N. E. 653 (1913); Nashua Say. Bank v. Sayles, 184 Mass. 520, (19
N. E. 309 (1904) ; Lawrence v. Bassett, 87 Mass. 140 (1862) ; Heebner v. Eagle Ins.
Co., 76 Mass. 131 (1857) ; Thwing v. Great W. Ins. Co., 111 Mass. 93 (1872); and
perhaps Lennon v. Cohen, 264 Mass. 414, 163 N. E. 63 (1928) ; but all except the
Heebner and Thuring cases (insurance suits) bear upon negotiable instruments. There
is no indication in the Massachusetts cases of a "mailbox theory".

133. 2 BEALE at 1143, 1n. 2. The citations given there are again open to objection.
Thus in Powers v. Lynch, 3 Mass. 77 (1807) the place of contracting (viz., endorsing)
coincided with the place of performance.

134. 2 BEALE at 1143, i. 1. We do not enter into the author's remark that the refer-
ences were necessary to the decision.

135. Papadoptilos v. Bright, 264 Mass. 42, 161 N. E. 799 (1928) ; Baxter Nat. Bank
v. Talbot, 154 Mass. 213, 28 N. E. 163 (1891) ; Milliken v. Pratt, 125 Mass. 374 (1878)
(capacity: stressing the refutability of the presumption; see note 49 supra). In Dolan
v. Mutual R. F. L. Ass'n, 173 Mass. 197, 53 N. E. 398 (1899) the parties had stipulated
for the application of New York law. The court, applying a Massachusetts statute regu-
lating activities of foreign insurance companies in Massachusetts, declared it at least
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instruments, where a rigid place-of-contracting rule may lie appropriate,

seem to be comparatively frequent in the Massachusetts courts. Thcre
may be also a somewhat greater inclination of Massachusetts court. to

use place-of-contracting language, but essentially the Massachusvtts pic-
ture is not different from that found in other states.

C. The law of the place of performance has been attributed an inoir-
dinate significance by the Restatement. That law is universally recoe-
nized as governing the "mode" of performance, such as the technicalities.
time and place of payment or of delivery." Had the Restatement coon-
fined the law of performance to this modest, if unobjectionable rule.
the contrast with the cases which stress the place of performance almost
as much as the place of contracting would have become challenging.
On the other hand, the inflexibility of the place-of-contracting rule
adopted did not permit the authors of the Restatement to grant the law
of the place of performance, albeit under particular circumstances, the
full control of the contract, as the cases so frequently do. In this coni-
pass, and it may be by some subconscious process. it was resolved to
indemnify the lex loci solutionis in some other way. Thus the Restatement
assigns to this law, among other matters, the determination off whether
the performance is sufficient, whether there is an excuse fo-or non-per-
formance, whether a breach has occurred, and whether there is a right
to damages for a breach."'- Now, contract litigation most frequently
revolves around these points. The case of the buyer to whism the gooods

are not delivered or are delivered in defective conditiiin is typical. Ac-
cording to the Restatement, the rights of this litigant will bie determined
exclusively by the lex loci solutionis rather than by the law generally
governing his contract. But why so? Where should the line of de-mar-
cation be drawn between the two laws? How will they act up in each
other? The Comment to the Restatement makes the go141 point that the
law of the place of performance must not "extend to a regulatioin of

the substance of the obligation." 13- Subsequent to the breach, htswvever.
damages are of the substance of the obligation- what else shiulid lie

the substance? The Comment tries to explain: there is noi distincti,,en
based on logic alone; the solution must depend upon the circumstances
of each case and must be governed by the exercise of judgmient." " These

doubtful whether the parties by such a stipulatin mlay "nullify" Mas-achu etts lav ,
..enacted under public policy . . ." This is the familiar and undisputed limitati,,n 0,i

express stipulations, note 25 supra, but 2 BEAiE at 1144. n. 1. asserts that the curt "e .i-

dently" felt the stipulation to be ineffective vven if there xw-cre w, pr,,vi~i,,n ,f tiv h

loci against it. The remark is characteristic of the authr's reading tof cev isae'in,

express agreements, note 25 supra.

136. See, e.g., BATIFFOL. Las CONFLITS r0F. Lo -r MArm1nro CPP 'TP-iWs 119 3., 4434
137. Sections 358 (d) (e), 370, 372.

138. Section 358 comment b: quoted with approval in McCserinich v. Taft, II l shito

App. 510, 22 N. E. (2d) 510 (193S).

139. Sections 332 comment c, 399, 179.

19421



THE YALE LAW JOURNAL

phrases only show that under the doctrine of the Restatement there is
no principle by which to draw the line between the law of the place
of contracting and the law of the place of performance. Practically, what
remains in this respect to the lex loci contractus tinder the Restatement's
theory is no more than a shell, a dignity.

The present study is not concerned with the conclusions which might
be drawn from this situation in respect to the consistency of the Restate-
ment's doctrine, 4 ' but with the question whether the propositions of
the Restatement are borne out by the cases. In this respect only three
cases are offered in support' 4 ' of the proposition that the law of the

place of performance determines whether a breach of the contract has
occurred and whether a right to damages arises from the breach.
So meager a documentation is puzzling at the outset in view of the
great importance of contract litigation over breach; in fact one must
almost strain one's imagination in order to find other instances. But
not even the three cases cited by Professor Beale are in point. One of
them contains a broad dictum colorably in favor of the Restatement's
theory, yet the holding is merely to the effect that damages are to be
measured by the standards of value, namely, the currency, prevailing
at the place "where the breach occurs,"' 142 an acceptable proposition.
Another reference 43 again bears merely on the measure of damages,
and, at that, not under a place of performance theory of the Restatement
type; rather the law of the place of performance is applied as the lex
loci contractus. The third instance14 4 may be a miscitation.

Turning now to the Restatement's tenet that the law of place of per-
formance also governs the matter of excuses for non-performance, "there
should be no doubt," Professor Beale asserts, 4

6 as to the accuracy of
this view. He admits, however, "that there is far more disagreement
than one should expect." Listing three or four cases contra, he cites in
favor of the Restatement's rule 4 ' one insignificant English case' and

140. See Cook, 'Contracts' and the Conflict of Laws (1936) 31 ILL. L. REv. 143, 155.
141. 2 BEALE at 1272, n. 4. The footnote refers to "Chapter 9," obviously meaning

§ 413.1 (damages for breach of contract) and § 416.1 (breach of mercantile obligation),
but the discussion and cases found there are irrelevant to the matter at hand.

142. Richard v. American Union Bank, 241 N. Y. 163, 149 N. E. 338 (1925).
143. Denio Mill Co. v. Malin, 25 Wyo. 143, 165 Pac. 1113 (1917).
144. Atwood v. Walker, 179 Mass. 514, 61 N. E. 58 (1901). The author also deals

at some length with Sliosberg v. New York Life Ins. Co., 125 Misc. 417, 211 N. Y. S.
270 (1925), a reversed decision of a lower New York court with no' significance to
the issue under discussion.

145. 2 BEALE at 1267.
146. Section 358(c). Professor Beale mentions that it has been so held "in a mun-

ber of cases as will be seen in this and the succeeding sections." The present writer
has been unable to verify this statement, as far as the succeeding sections are concerned,

147. Doulton & Co. v. Corp. of Madras [1920] Weekly Notes 221 (K. B. D.) hold-
ing, as a matter of internal law, that an English Emergency Act, allowing annulment
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two American cases, one of them applying New York law, because the
contract was consummated and to be performed in New York, 45 and
the other not presenting a clear theory. 4

The time-honored rule that impossibility due to change uf foreign law,:
is no excuse for breach of contract' does not appear in the Restate-
ment. It does not fit into the "law of the place of contracting- law
of the place of performance" scheme, and it did not meet with the
approval of the Reporter.' "" Instead the Restatement '1- proclaims that
if performance of a contract is illegal by the law of the place at the
time of performance, "there is no obligation to perform so long as the
illegality continues." The wording of this proposition reflects the dual-
istic illegality-theory of the Reporter: that despite the illegality, resulting
from the law of the place of performance, the contract itself persists
under the superior lex loci contractus, and that merely the "obligati*in
to perform" is absent "so long as the illegality continues." In case of
permanent illegality the obligation presumably expires; but character-
istically this is not clearly stated either in the Restatement or in its
Comment.' 3 Much as these theoretical oddities impede the understand-
ing of the Restatement they are less important than the fact that, sub-
stantially, the rule adopted by the Restatement is at loggerheads with
the cases. "In most of the few cases in point," Professor Beale asserts,'r4
"there is complete defense in an action for non-performance; although

of certain pending contracts, applied to contracts partly to be performed in England.

The scant opinion contains some questionable utterances on Conflicts of Laws, among

them the proposition that where performance is to he made partly in England and

partly elsewhere, the English part is "regulated" by English law. See note, 149 and

158 infra.

148. N. Y. Life Ins. Co. v. Dodge, 246 U. S. 357, 373 (1918). The emphasis up n

the word "consummated" is stressed in Mutual Life Ins. Co. v. Liebing, 259 U. S. 20,

213 (1922). The Dodge case is not a good instance for the further rea-in that its

problem is constitutional. See note 177 infra.

149. Louis-Dreyfus v. Paterson Steamships, 43 F. (2d) 824 (C. C. A. 2d, 19301.

Grain was transported under a 'Minnesota contract from Duluth to Montreal, but lust in

Canada through negligence of the shipper. The court, through Judge Learned Hand,

held the shipper excused under Canadian law, rightly pointing out that the liabilitie;

arising and the excuses for non-performance must be determined under the same law.

but then the court in a somewhat obscure way turns to Canadian rather than to Minne-

sota law. This proceeding is doubly objectionable because only a part of the performance

had to take place in Canada. The theory of the case is also gainsaid by 2 PraiLE at 1274

and at 1158 (where the performance is to occur in various states, as in contracts of

carriage, "of course" the lex loci contractus governs).
150. See cases listed by WLLTsTO. , CoNTh ,wxs (Rev. ed. 1936i) § 13t. n. 12.

151. 2 BEALE at 1263, 1264.

152. Section 360(1).

153. The inhibition to speak out is conspicuous in Comment d at § 3f9. Temimraryv

illegality is discussed under e.

154. 2 BEALE at 1261.



THE YALE LAW JOURNAL

there is some authority to the contrary." In reality he cites three
American cases contra, and only two English cases pro. In one of the
English cases'-" the owner of a Latvian forest had sold timber from that
forest to the defendant; subsequently by Latvian legislation the forest
was nationalized and the owner expropriated. The latter brought suit
for the purchase price on the ground that according to the English Sales
of Goods Act of 1893, property and risk had passed to the defendants
previously to the nationalization, but the court, through a laborious con-
struction of a certain rule of the English Act, 5" held for the defendant.
Hence (1) the case is no Conflict proposition at all, (2) insofar as the
case is indirectly in point, the holding is contrary to the view of the
Restatement, the seller not being excused for non-performance. The
other English case is concerned with a very peculiar situation which does
not admit of generalization.15 7

The vague idea that the law of the place of performance perforce
"regulates all matters of performance,"' 8 seems to have contributed
to the fallacies of the Restatement. It was not realized that any contract
question can be related, in one or another sense, to the subject of per-
formance.

D. A few words must still be said about the Conflict treatment of
negotiable instruments. In respect to the making, endorsing, accepting
of those instruments, and to similar acts directly creating negotiable
obligations, the flexible "proper law of the contract" rule is not an appro-
priate tool. Standardization basic to the whole institution of negotiable
instruments must be extended to the Conflicts situation. This has been
done by the English Bill of Exchange Act of 18821") and, more
elaborately, by various continental enactments now replaced by the Con-
ventions for the Settlement of Certain Conflicts of Laws in Connection
with Bills of Exchange and Promissory Notes"' ° which form a part of
the Geneva Uniform Acts on these instruments. The Convention pro-
vides, for instance, that the formalities of as well as the effects (includ-
ing validity) of signatures on bills and notes are governed by the lex
loci contractus;161 the effects of acceptance, however, and, in the case

155. Kursell v. Timber Operators and Contractors [1927] 1 K. B. 298.
156. The question was whether the contract at bar constituted a "sale of specific

goods in a deliverable state . . .," see 18 r. 1 of the Act.
157. Ralli Bros. v. Compania Naviera [1920] 2 K. B. 287, discussed by NussI:IM,

MONEY IN THE LAW (1939) 501, n. 55; 384, n. 16.
158. 2 BEALE at 1272. And see note 147 supra.
159. See DICEY, CONFLICT OF LAWS (5th ed. 1932) 699 et seq.
160. League of Nations, Documents No. M 15 (1930 II). A similar Convention

was prepared for checks. Id. No. 294 M 137 (1931 II B). The material provisions of

the Conventions are set out by LORENZEN, CASES ON CoNFIcr OF LAWS (4th ed. 1937)
579.

161. CONVENTION, Art. 3(1), 4(2).
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of a promissory note, of making are governed by the lex loci solu-
tionis ;112 form and time limits for protest and for other measures
necessary for the exercise or preservation of rights arising from the
bills or notes are regulated by the law of the country "in which the
protest must be drawn up or the measures in question taken.""lc No
"proper law of the contract", no "intent of the parties" is considered.
Along similar lines, cases on bills and notes form the main bulwark of
a strict place-of-contracting theorv, strict in the sense that the law of
that place is held exclusively controlling with no regard to the intention

of the parties."e Unfortunately, it seems that in the preparatio-in of the
Restatement the matter of bills and notes was not kept sufficiently sep-
arate from the general contracts matter, with the result that the bills,
and notes cases gave fallacious support to the Restatement's sweeping
place-of-contracting theory and that the Restatement's propositions as
to bills and notes did not there obtain the desired refinement.1'

TESTING THE "CONFUSION" OF THE CASES

In the light of the foregoing analysis, the alleged basic inconsistencies
of the American cases may be now tested by the decisions of the Supreme
Court which have been so severely criticized by Professor Beale. It has
been already shown that Scudder v. Union Bank and Hall v. Cordell,
which have drawn his trenchant disapprobation, do not conflict at all.
Both of them refer to formalities and should be associated, as was pointed
out, with Pritchard v. Norton where, as in the Hall case, the contract
was held good under the proper law of the contract.

The cases concerned with the substance of the contract are likewise
easily explainable in terms of intent or of proper-law-of-the-contract
theory. Chief Justice Marshall's recognition of the intent theory, though
a dictum,"'6 marked the way for the later cases. That theory was ex-
pressly referred to in Cox v. United States0 7 and in Lierpool and Great
Tlestern Steam Company v. Pheni. Insurance Company,'09 both estab-

162. Id. at Art. 4(1).
163. Id. at Art. 8; cf. the quoted passage with the inadequate place of performance

language of RESTATEMENT, §369.
164. See, e.g., regarding the Massachusetts cases cited note 132 mipra. Andrews v.

Pond, 13 Pet. 65 (U. S. 1839) and Scudder v. Union Bank, 91 U. S. 406 (1875). may
also be mentioned in this connection. It ought to he ;aid, however, that the American
cases, so often indifferent to legal theory, sometimes use "intent" language also in case,
on bills and notes. See, e.g., Bank of Orange Count%- Y. Collv , 12 N. H. 520 (1842).

165. Professor Lorenzen's admirable volume, Co-FLcT op LAWs R.x.rwG To BiLLs

AND NOTES (1919) would have offered ample material for the work of the Restatement.
166. Wayman v. Southard, 10 Wheat. 1 (U. S. 1825).
167. 6 Pet. 172 (U. S. 1832).
168. 129 U. S. 397 (18S9).
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lishing a presumption in favor of the lex loci contractus - which was
applied in the Liverpool case. The ground of decision in that case was,
however, not so much the presumption as the fact that the contacts had
their center of gravity in New York, the place of contracting.'" 0 In
the Cox case, however, the presumption was overcome because the con-
nection with the place of performance was much stronger. In view of
the Court's reference to the intent theory, it is difficult to understand
Professor Beale's comment that the rule of the case is "of course" that
"the law of the place of performance strictly governs the validity of
a contract."' 70

In Mutual Life Insurance Company v. Cohen"' the presumption in
favor of the law of the place of contdacting, which was the Montana
law, is briefly reiterated; but in the main the Court points out that under
either law referred to by the parties the outcome would be the same.
In Mutual Life Insurance Company v. Hill" 2 it was recognized by the
Court, as in the Cohen case, that the parties may validly incorporate in
their contract a reference to foreign law. The Hill case adds the caveat
that the provisions of the law agreed upon must not conflict with the
law or public policy of the state in which the contract is made; a sound
limitation of the intent theory. In London Assurance v. Companhia de

Moagens7 3 English law was applied, though the contract was made in
Philadelphia; but because of the surrounding circumstances' 74 English
law was the proper law of the contract, the court's line of thought being
similar to that of the Cox case. Again, no difficulty is presented by
Selover, Bates & Company v. Walsh 70 where the court used the law
of the place which was both the place of contracting and of perform-
ance, rather than the place of the land contracted for; the coincidence
of those two places generally determines in the American conception
the center of gravity.

Equitable Life Insurance Company v. Clements'1" is a little more
intricate. In error to the Supreme Court of Missouri the Supreme Court
of the United States held ineffectual a clause of a life insurance policy
as violating a Missouri statute which prohibited the incorporation of
certain harsh provisions, prejudicial to defaulting policy-holders, in life
insurance policies issued by any company doing business in Missouri.

169. Whether the court was justified in using a federal rule rather than the New
York law is a question outside the scope of the present article. Cf. STt tERO, CONFtLcIr
OF LAws (1937) 210, n. 46. See also note 185 infra.

170. 2 BALE at 1106.

171. 179 U. S. 262 (1900).
172. 193 U. S. 551 (1904).
173. 167 U. S. 149 (1897).
174. See p. 904 supra.
175. 226 U. S. 112 (1912).
176. 140 U. S. 226 (1891).
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Missouri being the forum, the court had to apply the Missouri statute
which under its terms clearly reached policies issued by foreign com-
panies doing business in lIissouri. In view of the sweeping text of the
statute, however, the question could have been raised whether the State
of Missouri had exceeded the state's power under the Federal Consti-
tution. As a matter of fact, in later cases, construing similar Misstouri
statutes, the Court has examined their effectiveness from the angle of
constitutional theory, 177 an approach less in favor when the Clements
case was decided. In that case the Court, considering the matter from
a Conflict point of view, held that the contract was governed by Missouri
law. In fact the insured resided there, the policy had been delivered
there, the first premiums had been paid there; through the delivery.,
the Court stated, the contract had become binding. If this be ruling in
favor of the lex loci contractus, it only states the well known limitatitn
of the intent theory, which was more explicitly announced in the Hill
case. In substance, however, a constitutional question was decided, and
was accurately decided in the light of the later and more enlightened
cases.' The facts stated by the Court clearly justified, from a consti-
tutional point of view, the application of the Missouri statute.

Only usury cases remain. In Andrewus v. Pond'7" a bill of exchange
was held void under the law of New York, the place of contracting
(drawing). This conforms to the general Conflict rule in matters of
illegality, particularly since the drawing of a bill of exchange was in
question. In addition, the case contributes to the law of usury in that
the more liberal lex loci solutionis was ignored on the ground that the
transaction was not a bona fide agreement inasmuch as it tried to conceal
an evasion of the lex loci contractus. Seeman v. Philadelphia I Fare-
house,' decided almost a century later, makes it even clearer that in
usury cases, on principle, the law of the place of contracting or of
performance should be applied, whichever is more favorable to the main-
tenance of the contract; but the Court took care to exclude from that
preferential treatment evasive agreements such as that denounced by

177. New York Life Ins. Co. v. Dodge, 246 U. S. 357 (1918); Mutual Life Ins. Co.
v. Liebing, 259 U. S. 209 (1922). In the latter case the contract was likewise deemed
to be made in Missouri, so the statute was applied. It is remarkable that Justice Holmes,
writing the opinion, slid back into Conflict language. See note 52 supra. This indicates
how closely constitutional and Conflict matters are interwoven. The difference is that
much stronger contacts with Missouri are required to place the contract wholly under
Missouri law, than constitutionally to warrant the application by a Missouri court of
a single Missouri statute enacted to reach certain foreign transactions as a matter of
public policy. In Professor Beale's treatise the impact of these and other constitutional
questions upon the Conflict situation has not been considered.

178. Alaska Packers Ass'n v. Industrial Acc. Comm'n, 204 U. S. 532 (1935); Pacific
Empl. Ins. Co. v. Industrial Acc. Comm'n, 306 U. S. 403 (1939).

179. 13 Pet. 65 (U. S. 1839).
180. 274 U. S. 403 (1927).
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Andrewes v. Pond. Fowler v. Equitable Trust Company18' merely pre-
vents a perversion of the lenient Conflict rule on usury, holding that:

the contract of loan in question having been made between a citizen
of Illinois and a corporation of another state, and the bonds having
been executed in Illinois and secured by mortgage upon real estate
there situated, the defense of usury . . .cannot be sustained on the
ground simply that the rate of interest . . .was in excess of that
allowed by the law of the state in which tile bonds were made pay-
able.

According to Professor Beale' 82 the case holds "that a contract is
necessarily subject to the statutory provisions of the state of contract-
ing." In reality the case announces a narrow rule of usury law, and in
these boundaries it establishes the precedence of the proper law of the
contract (not exactly of the law of the place of making as such) over
the law of the place of performance.

These are all of the Supreme Court cases which form the particular
object of Professor Beale's criticism. They do not reveal any material
inconsistency or lack of soundness. Sometimes, as in the Clenmtits case,
the rationale or language used may be open to objection, but only within
the limits of common juridical dissension. Vacillation of concept or
language is more frequent with lower courts. From a theoretical point
of view their main weakness consists in their proclivity, mentioned above,
to commit themselves without necessity to place-of-contracting or to
place-of-performance language.

It may be not amiss briefly to contrast the American with the German
cases. In Germany, the courts have elaborated Savigny's place-of-per-
formance theory to the effect that for each obligation arising out of
a contract a separate place of performance is searched for which possibly
involves the application of a separate legal system. Thus the seller's

duties to ship the goods, or to notify the buyer of the shipment, and
the buyer's duties to pay the purchase price, or to receive the goods,
may all require the application of different laws.18 3 This method,
prompted by legal doctrine, has led to a kind of international dismem-

berment of the contracts, and to hairsplitting and medley.184

Against this background, the American cases, though perhaps theoret-
ically less refined, stand out for simplicity and practical-mindedness.
Their flexibility is in accord with the spirit of the universal intent doc-
trine as well as with the nature and infinite variety of contracts. Nor
is this flexibility excessive since in its application the courts' objective

181. 141 U. S. 384 (1891).
182. 2 BEALE at 1107.
183. An approximation, fortunately harmless, to this line of thought may be fouud

in Deins' Adm'r v. Gibbs, 257 Ky. 469, 78 S. W. (2d) 346 (1935).
184. For details see NUSSBAum, DEUTSCHES INT. PRIVATRECUT (1932) 218, 238, 270.
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has generally been to discover and apply the law of the place to which
the most important contacts of the contract go. No better solution
is found in the Contracts doctrine of Private International Law."'

185. Certainly, such a broad principle may occasionally lead to divergent decisions
on identical facts. Actually, however, there is in respect to the problem at hand surpris-
ingly little evidence of such judicial dissonance. No pertinent evidence is proffered by
Professor Beale whose criticism is focuscd on alleged inconsistencies of theory or lan-
guage. The problem before us is briefly touched upon by STu.!nEvi;, CoN-FLtv oF LAWS
(1937) 210. He points to the conflicting results reached ky English and American courts,
respectively, in sea carriers' liability cases; specifically he mentions the disparity of
Liverpool & Great West. Steam Co. v. Phenix Ins. Co., 121) U. S. 397 (18S9), and In re
Missouri S. S. Co., 42 Ch. Div. 321, 335 (C. A. 18S9). In these cases, however, the
language of the respective bills of lading differed greatly in relevant points, as ,,as care-
fully pointed out by each court; and furthermore there was a collision of public policies.
See note 96 supra.

186. This has been well pointed out by BATIFFOL, LES Co;FLirs L-E Lois Ell rNITI-IL
DE CONTRATS (1938) at 41.


