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PART IV
JURISDICTION, IMMUNITY, AND JUDGMENTS

CHAPTER 7
PRIVILEGES AND IMMUNITIES OF FOREIGN OFFICIALS AND DIPLOMATIC AND CONSULAR PREMISES

[bookmark: _Hlk159513077]§ 471. Privileges and Immunities of Diplomatic Agents
[bookmark: _Hlk159513098][bookmark: _Hlk187824401]Diplomatic agents of a sending state, accredited to and accepted by the United States, are, among other things:
(1) immune from criminal jurisdiction;
(2) immune from civil and administrative jurisdiction except for:
(a) certain actions related to private immovable property in the United States,
(b) actions related to succession in which the diplomatic agent is involved as a private person, and
(c) actions related to professional or commercial activities by diplomatic agents in the United States outside their official functions;
(3) inviolable and so not subject to arrest or detention; and
(4) exempt from most dues, taxes, and service obligations in the United States.
Other members of diplomatic missions and some family members enjoy certain privileges and immunities in the United States.

Comment:
a. Privileges and immunities of diplomatic agents, families, and staffs. In the United States, the privileges and immunities of diplomatic agents, members of their families, and other members of diplomatic missions are governed by the Vienna Convention on Diplomatic Relations (VCDR), Apr. 18, 1961, 23 U.S.T. 3227, 500 U.N.T.S. 95. The provisions of the VCDR are generally considered to reflect customary international law, which governs when a state is not party to the VCDR. A federal statute, the Diplomatic Relations Act, directs courts in the United States to dismiss actions brought against persons who are entitled to diplomatic immunity. 22 U.S.C. § 254d.
Diplomatic agents include heads of diplomatic missions and members of missions’ diplomatic staffs. VCDR art. 1(e). Family members of diplomatic agents who are part of their households are generally entitled to the same privileges and immunities as diplomatic agents. Id. art. 37(1). In general, the United States considers family members forming part of a household to include spouses and unmarried children until the age of 21 (until 23 if they are full-time students) and unmarried children 21 or older who have a disability and are considered dependents by the sending state.
Members of the administrative and technical staffs of the mission and members of their families who are part of their households are generally entitled to the same privileges and immunities as diplomatic agents (unless they are nationals or permanent residents of the receiving state) except that their immunity from civil and administrative proceedings is limited to acts performed in the course of their official duties (if any). Id. art. 37(2). Accordingly, with the exception of immunity from civil and administrative proceedings, the diplomatic immunity described below is generally applicable to members of a mission’s administrative and technical staffs. Members of the service staff are generally exempt from taxes on their income and from social security provisions and are immune from suits with respect to acts performed in the course of their official duties. Id. art. 37(3). Private servants of mission members are exempt from taxes on their income. Id. art. 37(4). 
b. Immunity from jurisdiction. A diplomatic agent is immune from the criminal jurisdiction of the receiving state. VCDR art. 31(1). A diplomatic agent is immune from the civil and administrative jurisdiction of the receiving state except in the case of (i) a real action relating to private immovable property in the territory of the receiving state that is not held on behalf of the sending state for the purposes of the mission; (ii) an action relating to succession in which a diplomatic agent is involved as executor, administrator, heir, or legatee as a private person and not on behalf of the sending state; and (iii) an action relating to any professional or commercial activity by a diplomatic agent in the receiving state outside their official functions. Id. A diplomatic agent may not be compelled to give evidence as a witness. Id. art. 31(2). Exceptions to diplomatic immunity are read narrowly, and the burden in a civil case is generally on the party asserting lack of diplomatic immunity to show that an exception applies. The Diplomatic Relations Act provides that any action brought against a person who is entitled to diplomatic immunity from such action must be dismissed. 22 U.S.C. § 254d.
c. Inviolability. The person of a diplomatic agent is inviolable, and diplomatic agents may not be subjected to any form of arrest or detention. VCDR art. 29. A diplomatic agent’s private residence, papers, and correspondence are inviolable to the same extent as those of the mission. Id. art. 30; see § 474 (discussing inviolability of the mission’s premises, archives and documents, and official correspondence). Such residence may include a range of places where a diplomatic agent resides, even temporarily, such as a hotel room. A diplomatic agent’s other property, including the diplomatic agent’s car, is inviolable except with respect to civil or administrative actions from which the agent is not immune. VCDR arts. 30(2) and 31(3); see Comment b and Reporters’ Notes 8-12. If inviolable, the protected person, location, or item may not be interfered with in any way by the receiving state without the consent of the sending state.
d. Privileges. Among other things, diplomatic agents are generally exempt from social security provisions in the receiving state. VCDR art. 33. Diplomatic agents are exempt from services to the receiving state, such as jury duty and military service. Id. art. 35. Diplomatic agents are exempt from most inspections of personal baggage. Id. art. 36(2). Diplomatic agents are also exempt from dues and taxes except for those set out in Article 34 of the VCDR and from customs duties on certain items as provided in Article 36(1), although these exemptions may vary depending on the sending state because more restrictive or more favorable treatment has been extended under Article 47. Without prejudice to their privileges and immunities, diplomatic agents are subject to the law of the receiving state generally, including its traffic laws, fire regulations, and criminal, property, and tort laws. They have a duty to respect the laws and regulations of the receiving state. Id. art. 41(1). However, they may be exempt from modes of enforcing those laws because of their immunities and inviolability.
e. Duration of diplomatic immunity and residual immunity. Diplomatic immunity begins when persons entitled to such immunity enter the territory of the receiving state to take up their posts or, if already present in the territory, when their appointments are notified to the receiving state. VCDR art. 39(1). After the functions of such persons end, diplomatic immunity continues until such persons leave the territory of the receiving state or have been given a reasonable time to do so, whichever is sooner. Id. art. 39(2). Arrivals and departures must be notified to the receiving state. Id. art. 10. Former members of a mission are entitled to residual immunity with respect to acts performed in the exercise of their functions. Id. art. 39(2).
f. Persona non grata. The receiving state may, with or without explanation, notify the sending state that the head of mission or a member of the diplomatic staff is persona non grata or that any other member of the mission staff is not acceptable. In such case, the sending state shall recall the persons concerned or terminate their functions with the mission. If the sending state refuses or fails to recall the persons or terminate their functions, the receiving state may cease to recognize the persons as members of the mission. VCDR art. 9.
g. Waiver of immunity by the sending state. Diplomatic immunity may be waived by the sending state. VCDR art. 32(1). Such a waiver must be express rather than implied from conduct, and a waiver of immunity from suit in civil or administrative proceedings does not waive immunity from execution of the judgment (and vice versa), for which a separate waiver is necessary. Id. arts. 32(2) and 32(4). Nor does a waiver of immunity from criminal prosecution necessarily constitute a waiver of immunity from civil suit. The scope of a waiver depends on its terms, and the sending state may craft it narrowly. The initiation of proceedings by diplomatic agents or other persons enjoying diplomatic immunity precludes them from invoking immunity with respect to any counterclaim directly connected with the principal claim. Id. art. 32(3).
h. Discrimination and reciprocity. Although states may not discriminate between other states in applying the VCDR’s provisions, a state is not discriminating when it applies the VCDR restrictively in response to another country’s restrictive application of the VCDR to its own mission or when it reciprocally extends more favorable treatment than the VCDR requires. VCDR art. 47. The Diplomatic Relations Act authorizes the President, on the basis of reciprocity, to specify privileges and immunities for members of a mission and their families that are more or less favorable than the VCDR provides. 22 U.S.C. § 254c.
i. Deference to the executive branch. The executive branch of the U.S. government determines the status of diplomatic agents, and its determinations of such status are conclusive in courts in the United States. See 22 C.F.R. Part 150. Courts in the United States ordinarily give great weight to the executive branch’s interpretations of sources of law with respect to diplomatic immunity, including the VCDR. See § 306(6).

REPORTERS’ NOTES
1. Law governing diplomatic privileges and immunities. The United States is one of 193 parties (as of July 1, 2024) to the Vienna Convention on Diplomatic Relations (VCDR), Apr. 18, 1961, 23 U.S.T. 3227, 500 U.N.T.S. 95, which entered into force for the United States on November 13, 1972. The Senate gave its advice and consent to ratification of the VCDR on the understanding that “the convention is self-executing.” Senate Committee on Foreign Relations, Senate Executive Report No. 6, at 11 (1965); see also id. (“According to a memorandum from the Department of State, the Vienna Convention on Diplomatic Relations would in and of itself, and without implementing legislation, supersede any Federal, State, or local legislation which does not accord the privileges, immunities, and exemptions required by the convention.”). The Diplomatic Relations Act additionally requires courts in the United States to enforce the VCDR’s immunity provisions. 22 U.S.C. § 254d.
From 1972 to 2018, the United States was also a party to the Optional Protocol to the Vienna Convention on Diplomatic Relations, Concerning the Compulsory Settlement of Disputes. Under the Optional Protocol, the United States successfully brought an action before the International Court of Justice (ICJ) against Iran for violation of the VCDR and other treaties based on the seizure of diplomatic and other personnel as hostages. See Case Concerning United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 I.C.J. 3 (May 24). On October 12, 2018, the first Trump administration withdrew the United States from the Optional Protocol, though not from the VCDR, after Palestine instituted proceedings against the United States before the ICJ under the Optional Protocol.
In 1978, Congress enacted the Diplomatic Relations Act, 22 U.S.C. §§ 254a-258a. The Diplomatic Relations Act extends the VCDR’s privileges and immunities to certain states that are not parties to the VCDR. 22 U.S.C. § 254b. The Act also authorizes the President, on a reciprocal basis, to extend treatment more or less favorable than the VCDR requires, id. § 254c; directs courts in the United States to dismiss actions against persons who are entitled to diplomatic immunity from such actions, id. § 254d; and requires members of foreign missions to have motor vehicle liability insurance, id. § 254e.
The United States has a small number of bilateral agreements extending diplomatic-agent level immunity to administrative and technical staff. See, e.g., Agreement concerning the privileges and immunities of members of the administrative and technical staffs of the Embassy of Canada in the United States and the Embassy of the United States in Canada, Exchange of Notes at Ottawa Aug. 26 and Sept. 2, 1993, T.I.A.S. 12506 (entered into force Sept. 21, 1993). Such reciprocal treatment is permitted under Article 47 of the VCDR. See Comment h.
Under the Taiwan Relations Act, 22 U.S.C. §§ 3301-3316, the United States and Taiwan maintain nondiplomatic relations through two representative offices: the American Institute in Taiwan (AIT) and the Taipei Economic and Cultural Representative Office in the United States (TECRO). The Act authorizes the President to extend privileges and immunities to TECRO personnel on a reciprocal basis. 22 U.S.C. § 3309(c). These immunities are currently set forth in the Agreement on Privileges, Exemptions, and Immunities between the American Institute in Taiwan and the Taipei Economic and Cultural Representative Office in the United States (Feb. 4, 2013), https://uploads.mwp.mprod.‌getusinfo‌.com/uploads/sites/68/2022/03/20130204-agmt-on-privileges-‌exemptions-immunities-english.pdf.
The VCDR codified many existing rules of customary international law governing diplomatic immunity. 767 Third Ave. Assocs. v. Perm. Mission of Republic of Zaire to United Nations, 988 F.2d 295, 300 (2d Cir. 1993) (noting “that the Vienna Convention codified longstanding principles of customary international law with respect to diplomatic relations”); see also Senate Committee on Foreign Relations, Senate Executive Report No. 6, at 13 (1965) (noting that “the convention is largely a restatement of international law”); Harvard Research on Diplomatic Privileges and Immunities, 26 Am. J. Int’l L. 17-143 (1932 Supp.) (restating customary international law of diplomatic immunity as of 1932). The VCDR’s preamble states that “the rules of customary international law should continue to govern questions not expressly regulated by the provisions of the present Convention.”
On some questions of diplomatic and consular immunity, the decisions of courts in the United States are limited or non-existent. In such circumstances, the State Department often looks to the negotiating history of the relevant Convention. See, e.g., Brief for the United States as Amicus Curiae 24-27, Broidy Capital Mgt. LLC v. Muzin, 61 F.4th 984 (D.C. Cir. 2023) (No. 22-7082) (discussing negotiating history of the VCDR). The State Department also relies on leading treatises. See id. at 18-20 (citing and quoting Eileen Denza, Diplomatic Law: Commentary on the Vienna Convention on Diplomatic Relations (4th ed. 2016)).
2. Relationship of privileges and immunities to categories of jurisdiction. As described in § 401, the United States exercises three categories of jurisdiction. Jurisdiction to prescribe is the authority to make law applicable to persons, property, or conduct. Jurisdiction to adjudicate is the authority of a state to apply law to persons or things, for example through courts or administrative tribunals. Jurisdiction to enforce is the authority to compel compliance with law, for example by arresting persons or seizing property.
Diplomatic immunities from criminal and civil jurisdiction, see subsections (1)-(2), are widely recognized as exceptions to jurisdiction to adjudicate. Diplomatic inviolability, see subsection (3), may be considered an exception to jurisdiction to enforce—a state may not arrest persons or seize their property if they are diplomatic agents. Diplomatic exemptions, see subsection (4), may be considered exceptions to jurisdiction to prescribe—a state may not (with some exceptions) apply its social security provisions, taxes, service obligations, and customs regulations to diplomatic agents. Although the diplomatic privileges and immunities restated in this Section relate to the jurisdictional rules of international law, they may be applied without referring to the relevant jurisdictional category.
3. Acceptance of diplomatic status by the United States. To be entitled to diplomatic privileges and immunities under the VCDR, a person’s diplomatic status must be recognized by the State Department. See 22 C.F.R. Part 150 (specifying that the U.S. Department of State determines whether any particular person enjoys diplomatic-agent level immunity or lesser status-based immunity). Courts in the United States will not recognize a claim of diplomatic immunity under the VCDR by the sending state unless the sending state has notified the United States of the person’s diplomatic appointment and the United States has accepted it. See Muthana v. Pompeo, 985 F.3d 893, 907 (D.C. Cir. 2021) (noting that “courts have afforded conclusive weight to the Executive’s determination of an individual’s diplomatic status”); Fun v. Pulgar, 993 F. Supp. 2d 470, 473 (D.N.J. 2014) (“[I]t is well-settled law that recognition and certification by the State Department is necessary to establish diplomatic immunity.” (quotation marks omitted)). The State Department’s Office of the Chief of Protocol and Office of Foreign Missions are responsible for accepting accreditations, and they maintain electronic records of recognized diplomats and their family members. 2 Foreign Affairs Manual § 232.4. Until 2020, the Department of State published a list of recognized diplomats, but that list is no longer publicly available. Issuance of a diplomatic visa is considered a provisional acceptance, and, consistent with VCDR art. 39(1), the United States accords privileges and immunities from the moment of arrival even if notification has not yet occurred. Formal acceptance of a diplomatic appointment is evidenced by issuance of diplomatic ID card, which carries a contact number for the State Department. In cases where a person’s diplomatic status is disputed, a court in the United States may ask the State Department to file a statement of interest. Diplomatic agents not accredited to the United States but to third states, who are transiting through the United States with U.S. consent and meet certain other requirements, are entitled to inviolability and such other immunities as may be necessary to ensure their transit. VCDR art. 40.
4. Immunity lost or gained during proceedings. Persons entitled to immunity at the commencement of an action are entitled to have the action dismissed even if they lose their diplomatic status during the proceedings. See Fun v. Pulgar, 993 F. Supp. 2d 470, 473-474 (D.N.J. 2014). If dismissed without prejudice, the action could be refiled once the person’s diplomatic immunity has ceased. See Comment e and Reporters’ Note 14. Persons who acquire diplomatic immunity after the initiation of civil or criminal proceedings may raise their immunity as a defense and have the proceedings dismissed. See Abdulaziz v. Metro. Dade County, 741 F.2d 1328, 1331-1332 (11th Cir. 1984) (civil proceedings); United States v. Khobragade, 15 F. Supp. 3d 383, 388 (S.D.N.Y. 2014) (criminal proceedings). An earlier decision to the contrary, Arcaya v. Paez, 145 F. Supp. 464 (S.D.N.Y. 1956), on which the Restatement of the Law Third, The Foreign Relations Law of the United States relied in § 464, Reporters’ Note 16, is no longer good law.
5. Privileges and immunities of diplomatic agents, families, and staff. Under the VCDR, different immunities apply to different categories of persons.
A. Diplomatic agents. Diplomatic agents enjoy the highest level of privileges and immunities. In the United States, diplomatic agents include heads of mission, those acting as heads of mission, and personnel notified with one of the following diplomatic titles: Minister, Minister Counselor, Counselor, First Secretary, Second Secretary, Third Secretary, Attaché or Assistant Attaché. See Office of Foreign Missions, Accreditation Handbook § 2.1.1 (2021). Diplomatic agents enjoy complete immunity from the criminal jurisdiction of the receiving state and immunity from the civil and administrative jurisdiction of the receiving state with limited exceptions. VCDR art. 31(1); see Comment b; Reporters’ Notes 7-11. After they have concluded their assignments, they enjoy residual immunity for acts performed in the exercise of their diplomatic functions. VCDR art. 39(2); see Comment e; Reporters’ Note 15. Diplomatic agents enjoy complete personal inviolability, which means, among other things, that they may not be arrested or detained, and neither their residences nor their property may be entered or searched. VCDR arts. 29-30. Diplomatic agents are exempt from social security provisions of the receiving state, from certain dues and taxes, from services (such as jury duty and military service) to the receiving state, from certain customs duties, and from most baggage inspections. VCDR arts. 33-36; see Comment d; Reporters’ Note 13. Exemptions from dues, taxes, and customs duties may vary depending on the sending state because more restrictive or more favorable treatment has been extended under Article 47 of the VCDR. Diplomatic agents are immune from execution of judgments except with respect to civil or administrative actions from which the agent is not immune. VCDR art. 30(2); see Comment c; Reporters’ Note 12.
B. Family members. Members of the families of diplomatic agents who are part of their households enjoy the same immunities as diplomatic agents. VCDR art. 37(1). In general, the United States defines members of a household to include spouses, unmarried children until the age of 21 (until 23 if they are full-time students at an institution of higher learning), and unmarried children 21 and older who have a disability and recognized as dependents of the principal by the sending state. Office of Foreign Missions, Accreditation Manual § 2.1.8.1 (2021).
C. Administrative and technical staff. Members of the administrative and technical staffs of the mission include certain clerical personnel, office managers, and security personnel. They generally enjoy the same immunities as diplomatic agents except that their immunity from civil and administrative proceedings is limited to acts performed in the course of their official duties. VCDR art. 37(2). Family members who are part of the households of members of the administrative and technical staffs enjoy the same immunities as members of the administrative and technical staffs, including immunity from criminal jurisdiction. Family members who have no official duties have no immunity from civil and administrative jurisdiction.
D. Service staff. Members of the service staff include drivers, cleaners, and grounds keepers. Unless they are nationals or permanent residents of the receiving state, they are exempt from taxes on their incomes and from social security and are immune from suits with respect to acts performed in the course of their duties. VCDR art. 37(3). The families of members of the service staff enjoy no privileges or immunities.
E. Domestic workers. Domestic workers (“private servants” in the language of the VCDR) of members of the mission who are not nationals or permanent residents of the receiving state are exempt from taxes on their incomes and social security but are not entitled to immunities except to the extent admitted by the receiving state. VCDR arts. 33(2), 37(4).
6. Nationals of the United States. Members of the diplomatic staff may not be nationals of the receiving state unless the receiving state consents. VCDR art. 8. As a matter of policy, the United States generally does not accept its own nationals and permanent residents as diplomatic agents of foreign states. See Office of Foreign Missions, Accreditation Handbook § 2.1.1 (2021). Under the VCDR, if a receiving state accepts diplomatic agents who are their nationals or permanent residents, such diplomatic agents are entitled to immunity and inviolability only in respect of official acts performed in the exercise of their functions, except insofar as additional privileges and immunities may be granted by the receiving State. VCDR art. 38(1). Members of the administrative, technical, and service staffs of a mission who are nationals or permanent residents of the receiving state enjoy no immunities under the VCDR. Id. art. 38(2). Family members of diplomatic agents who are nationals of the receiving state, and family members of the administrative and technical staffs of a mission who are nationals or permanent residents of the receiving state, enjoy no immunities under the VCDR. Id. art. 37.
7. Criminal jurisdiction. Diplomatic agents enjoy complete immunity from the criminal jurisdiction of the receiving state and cannot be prosecuted no matter how serious the offense. VCDR art. 31. It is the policy of the U.S. Department of State, however, to request waivers of immunity from the sending state in every case in which the prosecutor advises that charges would be pursued but for the diplomat’s immunity. See 2 Foreign Affairs Manual § 233.3(a)(2); see also Comment g; Reporters’ Note 17 (discussing waiver by the sending state). In the case of serious crimes, if the sending state refuses to waive immunity, it is the Department’s policy to require the person’s departure. See Foreign Affairs Manual § 233.3(a)(3); see also Comment f.
8. Civil jurisdiction. Article 31(1) of the VCDR provides that diplomatic agents are immune from the civil and administrative jurisdiction of the receiving state with limited exceptions. “The purpose of the Convention as stated in the preamble—‘to ensure the efficient performance of the functions of diplomatic missions’—confirms that the exceptions to diplomatic immunity should be read narrowly.” Logan v. Dupuis, 990 F. Supp. 26, 30 (D.D.C. 1997).
“[W]here a defendant has demonstrated diplomatic status, . . . plaintiffs bear the burden of proving by a preponderance of the evidence that an exception to diplomatic immunity applies.” Broidy Capital Mgt. LLC v. Benomar, 944 F.3d 436, 444 (2d Cir. 2019). The residual immunity of former diplomatic agents is narrower than the immunity of current diplomatic agents and extends only to acts they performed in the exercise of their functions as mission members. This means that persons immune from suit may sometimes be sued after their diplomatic status ceases. See Reporters’ Note 15.
9. Civil jurisdiction: exception for immovable property. Article 31(1)(a) contains an exception for “[a] real action relating to private immovable property situated in the territory of the receiving State, unless [the diplomatic agent] holds it on behalf of the sending State for the purposes of the mission.” This exception “does not encompass all civil suits pertaining to real property.” Logan v. Dupuis, 990 F. Supp. 26, 29 (D.D.C. 1997). Rather, “[t]he essence of the term ‘real action’ is that the relief sought is either a declaration of title to the property, an order for sale by authority of the court, or an order for possession.” Id. (quoting Eileen Denza, Diplomatic Law 159-60 (1976)). Thus, an action for damages for breach of a real estate rental contract does not fall within the exception for real actions relating to private immovable property. Id. at 30. When a diplomatic agent holds immovable property on behalf of the sending state for purposes of the mission, the exception does not apply, and the diplomatic agent is immune from suit. See, e.g., York River House v. Pakistan Mission to United Nations, 90 CIV. 2071(PNL), 1991 WL 206286, at *2 (S.D.N.Y. Sept. 27, 1991). On the other hand, the exception has been held to apply to a dispute between spouses over ownership of property when the sending state has waived any immunity with respect to the dissolution of the marriage. Fernandez v. Fernandez, 545 A.2d 1036, 1043 (Conn. 1988).
10. Civil jurisdiction: succession exception. Article 31(1)(b) of the VCDR contains an exception for “[a]n action relating to succession in which the diplomatic agent is involved as executor, administrator, heir or legatee as a private person and not on behalf of the sending State.” This exception is justified on the grounds that actions relating to succession require all interested parties to be joined and that no alternative forum exists because the courts of the sending state would not have jurisdiction.
11. Civil jurisdiction: commercial-activity exception. Article 42 of the VCDR prohibits diplomatic agents from engaging in professional or commercial activity for personal profit. Accordingly, Article 31(1)(c) of the VCDR contains an exception to diplomatic immunity for “[a]n action relating to any professional or commercial activity exercised by the diplomatic agent in the receiving State outside his official functions.” One court has held that the exception does not apply to professional or commercial activities engaged in prior to a person’s appointment as a diplomatic agent. Big3 LLC v. Al-Rumaihi, No. CV 18-3466 DMG (SKX), 2019 WL 13252477, at *5 (C.D. Cal. July 11, 2019).
The scope of this exception differs from the commercial-activity exception of the Foreign Sovereign Immunities Act (FSIA), 28 U.S.C. § 1605(a)(2); see also § 454 (restating the FSIA’s commercial-activity exception). “While the precise contours of the phrase ‘professional or commercial activity,’ which is not defined in the VCDR, are unsettled, it is broadly understood to refer to trade or business activity engaged in for personal profit.” Broidy Capital Mgt. LLC v. Benomar, 944 F.3d 436, 445 (2d Cir. 2019) (citing Tabion v. Mufti, 73 F.3d 535, 537 (4th Cir. 1996)). To fall within the exception, a professional or commercial activity must also be “outside [the diplomatic agent’s] official functions.” VCDR art. 31(1)(c). Contractual relationships incidental to the daily life of diplomatic agents and their families, such as employment of domestic workers, are not considered to be outside their official functions. Tabion, 73 F.3d at 538-539 (holding that employment of domestic worker did not fall within Article 31(1)(c)’s commercial-activity exception); Montuya v. Chedid, 779 F. Supp. 2d 60, 64 (D.D.C. 2011) (holding that “the hiring of domestic workers cannot be deemed commercial activity outside of a diplomat’s official function”); Logan v. Dupuis, 990 F. Supp. 26, 30-31 (D.D.C. 1997) (holding diplomatic agent’s lease agreement to secure housing for himself did not fall within Article 31(1)(c)’s commercial activity exception). Finally, the commercial-activity exception to the VCDR is limited to actions based on activities “in the receiving State.” See Tachiona v. United States, 386 F.3d 205, 220 (2d Cir. 2004) (holding that action based on activities in Zimbabwe did not fall within the commercial-activity exception).
12. Inviolability. Article 29 of the VCDR provides: “The person of a diplomatic agent shall be inviolable. He shall not be liable to any form of arrest or detention.” The scope of inviolability extends further than freedom from arrest and detention. Tachiona v. United States, 386 F.3d 205, 222 (2d Cir. 2004). It protects diplomatic agents from service of process even as agents of entities that are not immune from suit. Id. at 224. Service on diplomatic agents in cases where they are not immune from civil jurisdiction, see Reporters’ Notes 8-11, may be attempted through diplomatic channels, by requesting a waiver of inviolability for this purpose by the sending state, or by arranging service upon them in the sending state.
A diplomatic agent’s private residence, papers, and correspondence are inviolable to the same extent as those of the mission. Id. art. 30; see § 474 (discussing inviolability of the mission’s premises, archives and documents, and official correspondence). Such residence may include a range of places where a diplomatic agent resides, even temporarily, such as a hotel room.
Article 31(3) provides: “No measures of execution may be taken in respect of a diplomatic agent except in the cases coming under subparagraphs (a), (b) and (c) of paragraph 1 of this article [exceptions to immunity from civil and administrative jurisdiction], and provided that the measures concerned can be taken without infringing the inviolability of his person or of his residence.” Thus, a civil judgment against a diplomatic agent rendered under one of Article 31(1)’s exceptions may be enforced against the agent’s property provided that it does not infringe the inviolability of the agent’s person or residence. See § 473 (discussing inviolability of diplomatic premises).
13. Privileges. Diplomatic agents are exempt from social security provisions in the receiving state with respect to services rendered to the sending state. VCDR art. 33. Diplomatic agents are exempt from services to the receiving state, such as jury duty and military service. Id. art. 35. Diplomatic agents are exempt from most inspections of personal baggage. Id. art. 36(2). Article 34 states that diplomatic agents are exempt from all dues and taxes except for (a) indirect taxes normally incorporated in the prices of goods and services; (b) dues and taxes on private immovable property in the receiving state that is not held on behalf of the sending state for the purposes of the mission; (c) estate, succession, or inheritance duties unless the property is removed from the receiving state; (d) dues and taxes on private income and investments having a source in the receiving state; (e) charges for specific services; and (f) registration and similar fees with respect to immovable property. Article 36(1) states that diplomatic agents are exempt from customs duties on certain items. In practice, however, exemptions from dues, taxes, and customs duties may vary depending on the sending state because more restrictive or more favorable treatment has been extended under Article 47.
Without prejudice to their privileges and immunities, diplomatic agents are subject to the law of the receiving state generally, including its traffic laws, fire regulations, and criminal, property, and tort laws. They have a duty to respect the laws and regulations of the receiving state. Id. art. 41(1). However, the receiving state’s ability to enforce such laws may be limited by diplomatic agents’ immunities and inviolability. Under the Diplomatic Relations Act, members of a mission and their families are required to have motor vehicle liability insurance. 22 U.S.C. § 254e.
14. Obligation to provide protection for diplomatic personnel. Article 29 of the VCDR provides: “The receiving State shall treat [a diplomatic agent] with due respect and shall take all appropriate steps to prevent any attack on his person, freedom or dignity.” The United States is also party to the Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, Including Diplomatic Agents, Dec. 14, 1973, 28 U.S.T. 1975, T.I.A.S. No. 8532, 1035 U.N.T.S. 167, which requires treaty parties to criminalize attacks on diplomats and others and contains obligations related to the prosecution or extradition of alleged offenders. The United States implements this convention through several provisions of federal criminal law. See 18 U.S.C. §§ 112, 970, 1116, 1201.
15. Duration of diplomatic immunity and residual immunity. Diplomatic immunity begins when persons entitled to such immunity enter the territory of the receiving state to take up their posts or, if already present in the territory, have their appointments notified to the receiving state. VCDR art. 39(1). After the diplomatic functions of such persons end, diplomatic immunity continues until such persons leave the territory of the receiving state or have been given a reasonable time to do so, whichever comes first. VCDR art. 39(2); see, e.g., United States v. Guinand, 688 F. Supp. 774, 776-777 (D.D.C. 1988) (holding that former diplomat who failed to leave the United States within a reasonable time was not entitled to immunity). In general, the United States does not extend immunity to foreign mission members after the foreign mission has submitted a notification of termination of their functions and they have had a reasonable time to depart. The United States generally considers 30 days to be such reasonable time, unless in a particular case a different time has been specified by the Department of State. Office of Foreign Missions, Accreditation Handbook § 4 (2021). If the United States declares any mission member persona non grata or not acceptable pursuant to Article 9 of the VCDR, the Department of State will typically specify a timeframe within which the person must depart, and the person will no longer enjoy privileges or immunities at the expiration of that timeframe if they have failed to depart.
Under Article 39(2) of the VCDR, former members of a mission are entitled to residual immunity “with respect to acts performed by such a person in the exercise of his functions as a member of the mission.” See Swarna v. Al-Awadi, 622 F.3d 123, 135 (2d Cir. 2010) (holding that “residual immunity encompasses . . . only such acts as are directly imputable to the state or inextricably tied to a diplomat’s professional activities”); Ravelombonjy v. Zinsou-Fatimabay, 632 F. Supp. 3d 239, 254-255 (S.D.N.Y. 2022) (“[A] diplomatic agent’s employment of an individual is not an official act ‘when the employment at issue is not solely for the purpose of supporting the diplomatic agent’s exercise of his diplomatic functions.’” (quoting Baoanan v. Baja, 627 F. Supp. 2d 155, 170 (S.D.N.Y. 2009)) (emphasis in original)). One court held that former U.N. officials were entitled to residual immunity against claims of sex discrimination, retaliation, and intentional infliction of emotional distress by a former employee because the claims “involve personnel management decisions falling within the ambit of the defendants’ professional responsibilities,” while finding it unnecessary to address immunity with respect to a state-law battery claim. Brzak v. United Nations, 597 F.3d 107, 113 (2d Cir. 2010); see also Fontaine v. Perm. Mission of Chile to U.N., No. 17 CIV. 10086 (AT), 2020 WL 5424156, at *5 (S.D.N.Y. Aug. 18, 2020). By contrast, courts in the United States have held that a former diplomat’s employment and mistreatment of a domestic worker were not acts performed in the exercise of the diplomat’s official functions. Swarna, 622 F.3d at 138; Baoanan, 627 F. Supp. 2d at 164-170; see also United States v. Al Sharaf, 183 F. Supp. 3d 45, 53 (D.D.C. 2016) (holding that scheme to conceal the source of the embezzled funds fell outside defendant’s official functions). Family members do not enjoy residual immunity unless they were also members of the mission with official functions. Swarna, 622 F.3d at 134 (“Residual immunity applies only to a person who was ‘a member of the mission.’”).
16. Raising diplomatic immunity. The Diplomatic Relations Act provides that diplomatic immunity “may be established upon motion or suggestion by or on behalf of the individual, or as otherwise permitted by law or applicable rules of procedure.” 22 U.S.C. § 254d. Thus, immunity may be raised by a person entitled to immunity, by the sending state, or by the United States. See United States v. Al Sharaf, 183 F. Supp. 3d 45, 51-52 (D.D.C. 2016) (rejecting argument that diplomatic immunity may be raised only by the sending state). Although diplomatic agents are entitled to raise diplomatic immunity as a defense, “they are not required to do so and their failure to do so does not constitute a default on which judgment can be entered.” Bersoum v. Aboteat, 568 F. Supp. 3d 443, 455 (S.D.N.Y. 2021). The United States has standing to appeal a denial of diplomatic immunity even when it is not a party to the action. See Tachiona v. United States, 386 F.3d 205, 214 (2d Cir. 2004) (“We conclude that the asserted adverse effects of the district court’s decision on the Government’s interests in (1) ensuring that the United States does not violate its treaty obligations, and (2) guarding its authority to set the terms upon which foreign ambassadors are received, are sufficient to confer standing on the Government to appeal the district court’s ruling . . . .”).
Federal courts typically treat diplomatic immunity as a question of subject-matter jurisdiction. See, e.g., Broidy Capital Mgt. LLC v. Benomar, 944 F.3d 436, 443 (2d Cir. 2019) (“Diplomatic immunity is a matter of subject matter jurisdiction.”); Phillips v. Oosterbaan, 508 F. Supp. 3d 1103, 1111-1112 (D. Utah 2020) (treating diplomatic immunity as question of subject-matter jurisdiction); Fun v. Pulgar, 993 F. Supp. 2d 470, 474 (D.N.J. 2014) (same). This practice seems to be borrowed from the federal courts’ treatment of state immunity as a question of subject-matter jurisdiction under the Foreign Sovereign Immunities Act (FSIA). See 28 U.S.C. § 1330(a); see also § 451, Comment b (discussing subject-matter jurisdiction under the FSIA). The Diplomatic Relations Act, by contrast, does not require such treatment. That act simply provides that “[a]ny action or proceeding brought against an individual who is entitled to immunity with respect to such action or proceeding . . . shall be dismissed,” 22 U.S.C. § 254d, without specifying that dismissal must be for lack of subject-matter jurisdiction, rather than for lack of personal jurisdiction or failure to state a claim on which relief may be granted. Compare § 472, Reporters’ Note 10 (discussing consular immunity as an affirmative defense). Neither does the VCDR require that diplomatic immunity be treated as a question of subject-matter jurisdiction. Although Article 31 speaks of immunity from “jurisdiction,” this does not necessarily mean “subject-matter jurisdiction.” It is well established that international law does not dictate how such immunity should be implemented at a national level. See Restatement of the Law Third, The Foreign Relations Law of the United States § 111, Comment h (AM. L. INST. 1987) (“In the absence of special agreement, it is ordinarily for the United States to decide how it will carry out its international obligations.”).
17. Waiving diplomatic immunity. Diplomatic immunity is for the benefit of the sending state, not the individual. See VCDR, preamble (stating “that the purpose of such privileges and immunities is not to benefit individuals but to ensure the efficient performance of the functions of diplomatic missions as representing States”). Only the sending state has authority to waive diplomatic immunity. Logan v. Dupuis, 990 F. Supp. 26, 31 (D.D.C. 1997) (“Dupuis thus has no authority to waive his immunity from civil jurisdiction; that is the prerogative of the government of Canada, which, to date, has declined to do so.”). Under Article 32(2) of the VCDR, a waiver of immunity must be express, not implied from conduct. The customary means of requesting and granting waivers is by diplomatic note. United States v. Deaver, No. CR. 87-096, 1987 WL 13365, at *1 (D.D.C. June 22, 1987) (relying on declaration by the State Department’s Legal Adviser about means of waiving immunity). A waiver of immunity from suit is not a waiver of immunity from execution of a judgment. VCDR art. 32(4). A waiver of immunity from criminal proceedings is not necessarily a waiver of immunity from civil proceedings. Knab v. Republic of Georgia, CIV. 97-3118(TFH), 1998 WL 34067108, at *3 (D.D.C. May 29, 1998). The VCDR recognizes that the initiation of proceedings by persons entitled to diplomatic immunity precludes them “from invoking immunity from jurisdiction in respect of any counterclaim directly connected with the principal claim.” Id. art. 32(3); see also Abdulaziz v. Metro. Dade County, 741 F.2d 1328, 1331 (11th Cir. 1984) (“Diplomatic immunity can be waived by continuing to assert a claim while at the same time seeking immunity from a counterclaim.”).
18. Deference to the executive branch. The U.S. Constitution gives the President the authority “to receive Ambassadors and other public Ministers.” U.S. Const. art. II, § 3. “Recognizing the vesting of these diplomatic powers with the President, courts have afforded conclusive weight to the Executive’s determination of an individual’s diplomatic status.” Muthana v. Pompeo, 985 F.3d 893, 907 (D.C. Cir. 2021); see also In re Baiz, 135 U.S. 403, 432 (1890) (stating that courts may not “sit in judgment upon the decision of the executive in reference to the public character of a person claiming to be” a consular official); United States v. Lumumba, 741 F.2d 12, 15 (2d Cir. 1984) (noting that “recognition by the executive branch—not to be second-guessed by the judiciary—is essential to establishing diplomatic status”); Montuya v. Chedid, 779 F. Supp. 2d 60, 62 (D.D.C. 2011) (“The Court must accept the State Department’s determination that Defendants have diplomatic status.”).
The executive branch’s interpretation of the VCDR is “not conclusive” but “is entitled to great weight.” Broidy Capital Mgt. LLC v. Benomar, 944 F.3d 436, 442 (2d Cir. 2019) (quoting United States v. Stuart, 489 U.S. 353, 369 (1989)); see also Republic of Sudan v. Harrison, 139 S. Ct. 1048, 1060 (2019) (noting that executive branch’s interpretation of VCDR is entitled to great weight). See generally § 306(6) (“Courts in the United States have final authority to interpret a treaty for purposes of applying it as law in the United States. In doing so, they ordinarily give great weight to an interpretation by the executive branch.”). One court has held that, when the State Department’s certification of diplomatic immunity depends on an interpretation of the VCDR, a court “must ensure that the State Department’s certification was not based on an impermissible interpretation of the Vienna Convention.” United States v. Al-Hamdi, 356 F.3d 564, 570 (4th Cir. 2004).
19. Jurisdiction over actions involving diplomatic personnel. Article III of the Constitution permits federal jurisdiction over “all Cases affecting Ambassadors, other public Ministers and Consuls.” U.S. Const. art. III, § 2. Congress has provided that the Supreme Court has original but not exclusive jurisdiction over “[a]ll actions or proceedings to which ambassadors, other public ministers, consuls, or vice consuls of foreign states are parties.” 28 U.S.C. § 1251(b)(1). Congress has also given the district courts “original jurisdiction, exclusive of the courts of the States” in all cases against “consuls or vice consuls of foreign states” and “members of a mission or members of their families (as such terms are defined in section 2 of the Diplomatic Relations Act).” 28 U.S.C. § 1351; see also § 421, Comment g and Reporters’ Note 6 (discussing subject-matter jurisdiction). Because federal jurisdiction under § 1351 is exclusive, State courts must dismiss civil actions brought against members of a mission or their families. See, e.g., Slater v. Biehl, 793 A.2d 1268, 1271-1272 (D.C. 2002). However, the U.S. Supreme Court has held that § 1351 does not prevent State courts from hearing actions over which federal courts lack jurisdiction, such as divorce proceedings. Ohio ex rel. Popovici v. Agler, 280 U.S. 379, 383-384 (1930).
20. Previous Restatements. Restatement of the Law Third, The Foreign Relations Law of the United States § 464 (AM. L. INST. 1987) restated the rules of diplomatic immunity set forth in the VCDR and the Diplomatic Relations Act. Restatement of the Law Second, Foreign Relations Law of the United States §§ 73-80 (AM. L. INST. 1965) referred to the VCDR but, because the United States had not yet ratified the Convention, restated the rules of diplomatic immunity based on customary international law and prior U.S. domestic law. This Section restates the rules of diplomatic immunity in the VCDR and the Diplomatic Relations Act, as the Restatement Third did, and has been updated to reflect intervening judicial decisions and U.S. practice.
