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a draln, the ple: of not gullty putz him to
proof that the defendant had the use and con-
trol of the drain. Id. 280. In summing up,
tkis author says: “If the defendant is charged
wlith acts of omission, nonfeasance, and neg-
lect of duty, the facts creating the duty must
be proved and the defendant’s neglect estab-
lished.” )

So far as we can see, therg' was not any ex-
ception to this rule at common law, and no
:eason has heen suggested why the plea should
have a nmarrower scope under our éode prace
tice, In fact, Shannon's Code,™$ 4324, prov ides
that “the defendant may coter 4 general
denial of the plaintiff’s. cause of action,
equivalent to the generall issue heretofore in
use.”

It certainly would be a Cll['lOllS anoma,ly 1n
practice slLould it be held fhat the plea of

not gailty ralsed the general issue in the'

present case, }et that its effect was to gdmit
the averment of negligence upon whicl the
plaintliE rests his right fo recover. No such
result follows. The burden was on plaintiff
to make out his case, and, failing iu the par-
ticular indicated, the judgment is reversed.
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SNIDER v. YATES et al,
{(Supreme Court of Tenncssee. Feb. 15, 1004.)

FOREIGN CHATTEL MORTGAGE—REGISTRATION
- —PRIOBITY OVER ATTACHING CREDITQRE.

1. A chattel mortyrage executed, acknowledged,
and recorded in [linois, and accompanied by a
certificate reciting that the recorder is ¢lerk of
the circuit court and ex otlicio recorder, and
that the mortgage was duly recorded, is not en-
titled to registration in Tenuessee, so a8 to give
notice to creditors of the mortgager,

2. A chattel mortgage executed avd recorded
in Illinois on propcrty aflterwards transferred
to Tennessee will not be giveu priority over the
liens of local attaching creditors,

" Appeal from Chancery Court, [ickman
County; J. W. Btout, Chancellor.

Suit by Martin 3nyder, as trusiee, ete,
against J. O. Yates and others, From & de-
cree of the Court of Chancery Appeals at-
firming a dec¢ree for defendants, plaintifl ap-
peals. Affirmed, and petition for rehearing
dizmlszed.

W. B. Leech, for appellant. J. A. Bates,
for appellees.

WILKES, J. This case presents g contest
between a moritgagee and attaching ereditors
of one Meilxsell with respect to certain mules
and sawill machinery. The attaching cred-
itors established their right to priority before
the chancellor, and his decree has been af-
firmed by the Court of Chancery Appeals.

'The facts found by the Court of Chancery
Appeals, 8o far a8 necessary to be siated, are
that Meixsell executed a chattel mortgage to
Snyder upon the mules and machinery in
question. It was acknowledged before Striok-
lin, & Justice of the peace of SBaline county,
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I., end was recorded by John B, Lee In
volume 5 of Chattel Mortgages of said coun-
ty. John B, Lee, in his certificate, recites
that he is clerk of the circult court and ex
officio recorder for sald county and state, and
that the mortgage wag duly recorded. T
was afterwards recorded without any fur-

- ther probale or certificate in the register's
- office of Hickman county,

Tenn., to which
place the mortgagor brought the property
after the mortgage had been registered in
1llinois, and whete he engaged In the stave
manufacturing business. The mules and
machinery were levled upon by attachments
and executions at the instance of local cred-
itors of Meixsell after the registration of the
instrumient in Hickman county. An original
bill was then filed enjoining further proceed-
ings by the creditors, and it was amcnded
B0 A8 to make it 4 replevin suit nnder which
plaintiff retained possession of the property,
giving bond. It was afterward sold, and it
is agreed that the proceeds are sufficient to
satisty the claims of the creditors if they are
cntltled 1o recover as agnihsf the trustee.

The sole question presented to this court
1s whether the complainant's rights under
these mortgages are superior 1o those of the
attaching or levying creditors. .AJI othei'
questions are eliminated,

The ;1g].lls of complainant depend entuer
upon the validity ang effect of the moriguge
executed in Tlinols and its registrution in
that state. Without passing vpon the suffi-
giency of the pleadings in this case, we are
of opinion that complainant is not entitled
to priority over the attnchiug creditors. The
subject of the probate of instruments and
their registration, and the effect of such reg-
istration ns to third persons, is governed
purely by local statutes, and ig a matter en-
tirely unknown to the common law., 'Phe
statutie laws of a state have of themselves
no extraterritorial force, and whuatever effect
they have in foreign states they bave by
yvirtue of the Iaws of such state, or under the
doctrine of the comily of states,

The Court of Chancery Appeals rightly held
that the stututes of Tennessee do not pro-
vide for the registration in this state of the
morigage in guestion, and that its registra-
tionn eould not operate as notice to the credit-
org of the mortgagor,

Thig leaves the complainant to stand alone
upon the doetrine of comity. This is the doe-
trine under which contracts made, righis ac-
quired, and chligations incurrced in one coun-
try and in aceordance with its laws are ree-
ognized and eanforced by the courts of an-
ofber country.

In Harrison v. Sterry, o Cranch, 299, 3 L.
Ed. 104, it 1s said by the cowrt, speaking
through Chief Justice Marshall: “The law
of a place where a contract is made Is, gen-
erally speaking, the law of the contract; that
is, it is the law by which the contract iz to
be expounded. But the right of priority
forms no part of the confract itself, It is ex.
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trinsic, and {s rather a personal privilege, de-

pendent on the law .of the place where the
property lies, and where the court sits which
is 10 decide the cuse.” e

That was a case of bankruptey involving
property belonging to a firm residing in Eng-
land, upon which the Unlted States, as a
ereditor, claimed priority under the rule of
comlty as against British erediters claiming
under a triost assignment in the pature of a
mortgagze made in England upon a carge of
the ship Semiramig, and certain debts owing
by parties In Scuth Carolina, and the claim
of priority of the United States was sus-
tained. . .

This distinction has becn recognized and
enforced in many cases, and is well settled.

In Le Prince v. Guillemot, 1 Rich. Eq. 213,
it was held that a matriage settlement consti-
tuting a lien in France was valid here, but
that such lien gave no pmorlty over American
“ereditors.

In Underwriters Wrecking Co. v. The Ka-
He, 3 Woods, 186, Ted. Cas. No. 14,842 the
mortgage on the vessel in the home port was
given priority over previous liens acqulred in
a foreign jurizdiction.

-In Donald v. Hewitt, 33 Ala. 545, 73 Am.
Dee, 431, a lien of a local atiaching ereditor
was preferred to a previous mortgage hen
In another state.

In Crowell v. Sklpper, 6 Fla, aB3 It was
held that, although a. contract is to be con-
strued: according to the lex locl contractus,
the property rights under it are subject to
the regulations of the country into which
the property affected may be brought.

In Lee v, Oreditors, 2 La. Ann. 604, a for-
eign lienholder was held to have acquired no
priority in local insclvency proceedings,

In Corbett v. Littleficld, 84 Mich. 35, 47 N,
W. 581, 1L L, R. A, 05, 22 Am, St. Rep. 684, a
subsequent attaching creditor was given pri-
ority over g prior chatiel morigage,

In Savnders v, Williams, 5 N, H, 215, &
stbsequent attachment was glven priority
over a previous assignment In insolvency.

The same doctrine has been held in 2 large

number of cases, and we think that it is a-

better doctrine and pot In condict with any
of our adjudications, and not passed on in
any of them because not involved, but is in
-perfect barmony with our statutes and pol-
icy on the subject of registration. There are
decisions, Bowever, holding a contrary doe-
trine.

Under our statutes a chatiel mortgage s
equally good between the parties whether
registéered or not. The sole purpose and ef-
fect of registration is to effectuate notice of
1t to third persons. The only constructive
notice which can bar a creditor {s that which
the statute cavses to flow from a proper
registration or noting, although a purchaser
may be barred by actual notice. This Is the
effect of our statutes in respect to chattel
mortgages exceuted within our state, and for-
-ejgn statntes and the loctrine of comity can-
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not give any greater ot more enlarged effect.

A ehat{el mortgage executed in another
state will be expounded and enforced by the
laws of this state upon proper avermeits
and preof of the laws of the state where
made, just as if it had been made bere; but
a different doctrine applles where it is at-
tempted to go further, and affect third per-
sons, especially the creditors of the mortga-
gor, wwith constructive legal notice of the
mertgagec’s rights.

When parties to a foreign contranet are im-
pleaded In the courts of this stafe, this court
will expound and enforce the contract acecord-
ing to the laws of the countiry where it war
made, if spch laws are properly pleaded and
proven; buf it will not, Ile a question of pri-
ority, set aside its own statutes and rules to
the prejudice of its own eitizens.

We are satisfied that the Court of Chan-
cery Appenls has reached the c0rrect result,
and its decree is atfirmed,

On Rehearing,
{Feb. 27, 1804.)

Upon petition to rehear it is strongly urged
that the holding in this case is opposed to

-previcons adjudieations of this court; and we

are cited to the cases of Haves v. Gillespie,
1 Swan, 128; Lally v. Helland, Id. 401; Bank
v. Hill, Fontaine & Co, 99 Tenn. 42, 41 8.
W. 349; ITughes v. Absten, 100 Tenn, 70, 58
8. W. 206—as holding the contrary doctrine.

The case of Eaves v. Gillesple, 1 Swan,
1258, fs not at all in point. It bhas simply
bkeld in that case that a parol gift of a slave
in a state that has no statute requiring such
gift to be by deed a writing will have the
effect to transfer the legal title to the donee.
In that case the gift of the slave was made
in Souih Carolina, and delivery was also made

‘then, and title vested by the lex loci before the

slave was removed to Tennessce, This being
8o, the fact that gifts of sluves were requly-
ed in Tennessee to be evidenced by dead or
writing could not divest or disturb that fitle
which already vested, But the proof in that
case did not show that the gift, being to
a married woman, was to her sole and sepa-
rate use, and the husband was entitled to the
glave jure mariti, and, having sold her to an
innocent purchaser with no notice of the sep-
arate estate, the court refused to execute
any implied or secret trust in favor of the
wife as against such purchaser. The cage
in po sense involved the effect of our regis-
tration laws.

In the caze of Lally v, Holland there was
a defective registration of a deed, and the
court heid that it would not be consfructive
notice, and, there being no actual notice, 2
bona fide innocent purchaser would take the
property free from any clalm under an in-
strument with the defective registration.
This i3 realiy an authority for the view lald
down In the original ¢pinlon. In Bank v.
Hill, Fontaine & Co., 99 Tenn. 42 et seq.,
41 8. W. 349, cotton was covered by a trust
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deed made in Arkansas. It was shipped to
Memphis, and =o0ld ‘to Hill, Fontalne & Co.
in payment of a pre-existing debt for ad-
vancements made upon an agreement to ship
the cotton to Hill, Fontaine & Co. The Ar-
kansas deed of trust was not registered in
Tennessee, and Hill, Fontaire & Co. had no
actual notiee of {t. It was held that & chat-
tel mortgage good in a forcign state would
be upheld and enforced in thls state when

the preperty was subsequently brought into

this state, and the rights of such vendee or

mortgagee will be protected against purchas- |

ers a3 well ax attaching and execution cred-
ftora: citing quite a number of cases,

But this protection to purchasers and ecred-
[tors will be given only when [t I8 not con-
trary to some setiled public polley declared
by statute or otherwise, or, as stated on page
46: YA party who obtains a good title te
movable property absolute or gualified by the
taws of apother state, when it is there lo-
cated, wiil be entitled to maintain and en-
force 1t in the foreign forum agalnst both
craditors and purchasers aequiring rights gub-
sequent to i{s removal, subject alone to the
qualification or Umitation that there iz mo
statute a public policy contrary thereto.”
But it was held that Hill, Foniajne & Co.
could net hold the proceeda of the cotton sold
by them, first, because they claimed to hold
it for an antecedent debt; and, second, be-
~cause they had sufficient information to put
them on inguiry which would have diseloged
to them the prior rights of the Arkansas par-
ties. They could not, therefore, be classed
as {nnocent purchasers, and entitled to pro-
tection as such,

The case of Hughes v. Ahston, 106 Tenn.
70, 68 B. W, 206, simply approves and fol-
lows the case of Bank v. Hill, Fontaine et
&l., and limits the rale as is done in the latter
case to instances when the result would not
be contrary te sound public pelicy, declared
by statute or otherwise,

That was a case simply when a factor’

had sold cotton covered by a foreign mort-
gage, and it did not appear whether the fac-
tor still held the proceeds or had pald them
over to the mortgagor, There were no rights
of creditors or purchasers involved, but sim-
-ply a question whether the procecds should
be held as those of the mortgagor.,

While the languapge used in these cases s
somewhat broad in defining the rights of pur-
chasers and creditors, yet when limited to
cases when sound public poliey iz contraven-
ed, and wbere no statutes are involved, they
are in no way applicd to the present view,
which we consider the rule most .ip accerd
with sound public policy and the splrit and
object of our registration laws,

Counsel has cited quite' y number of cases
holding & doctrine different to this, but, as
betore stated, we.think this the better doc.
trine, and not applled to our previons adje-
Heations when properly applied and limited,

The petition to rehear iz dismissed,
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STATE v, RED RIVER TURNPIKE CO.
{Bapreme Court of Tennessee. Jan. 30, 1904}

CORPORATION—_FORFEITURE OF CHARTER—

S0QIT BY STATE—DIBMISSAL WITHQUT
CONSENT OF RELATGHS.

1. Though a snit in the name of the state and
by the Attorney Ceneral of the district whera
brought for the forfeiture of the charter of a
corporation, as authorized by Shannon's Code,
§ 5165, subsec, 4, may be instituted, under sec-
tion 169, on the information of any person, on
giving security for costs, such a spit may ba
dismizsed on the petition of the Attorney Gen-
eral without the consent of the relators.

2. That the relators in o snit for the forfei-
ture of a corporation’s charter have incurred
cousiderable costs does mot affect the right to
dismissal of the suit on application of the At-
torney General.

Appeal from Chancery Court, Sumner
County; J. W. Stout, Chancellor,

Buit by fhe state, on the relation of pri-
vate partles, against the Red River Turn-
pike Company. From a judgment dlsmiss-
ing the guit on application of the Attorney
General, the relators appeal. Affirmed.

Chas. T, Cates, Atty. Gen.,, and Dismukes
& Baskerville, for the Btate. B. F, Allen
and I. D, Q. Morton, for turnpike company.

"BEARD, C. J. This was a hill in the
narie of the state, by certain relators, ask-
ing a dectee of forfeiture of the charter of
the defendant cerporation. Subsequently it
was dismissed by the chancellor on petition
of the Attorney General asking such order
upon the ground that neither the public
welfare mor the interesis of the state of
Tennessee required a further prosecuotion of
the sult or the forfeiture of defendant's
charter, This action of the chancellor -ia
called In guestion by the relators, who have
bronght this case to this court by appeal.

This suil was Instituted under the author-
ity of subsection 4 of sectlon 5165 of Shan-
non's Code, and It is conceded, and, if not
s0, it is nevertheless true, the ptate 18 an
essential party to the proceeding; and, far-
ther, that the relators could not have used

the pame of the state for its prosecution

gave by the consent of the Attorney Gen-
eral, indicated by his signature to their bill.
The contention of the appellants is, how-
ever, that, thls consent having once been
given, ke has committed the state to fts
prosecution, and bhas thus exhausted all con-
trol over the suit,

It would seem, without the aid of the au-
thority, that tkis contention must be up-
gound. 'Thé state, in the firet place, for the

improvement of a highway in the Interest

of the publie, granted thiz charter to par
ties proposing to build the turnpike In ques-
tton. Not only are the rights exercized by
the corporation derived.from, but all the
burdenz borne by it afe Imposed by, the
gtate. From these considerations we think
jt natorally would follow that the state
alone should determine when it would eo-




