PART I1
JORISDICTION WITH RESPECT TO CRIME

REPORTER

Epwm D. Drcgmvson, University of California School of Juris-
prudence

ASSISTANT REPORTER
Winnian W. Bisaorp, Jr., University of Michigan Law School

RESEARCH ASBISTANTS

Lawrence Preuss, University of Michigan
BeEniavmy Axzev, Harvard and Radeliffe Bureau of Interna-
tional Research

ADVISERS

JoseEpr W, BineEAM, Stanford University Law School

Epwiy M. BorcHARD, Yale Law School

Crarrtes K, Burbpicg, Cornell Law School

Jorn U. Carxins, Jr., University of California School of
Jurisprudence

WirLiaMm DEnmaw, San Franciseo

A. H. FeLLER, Department of Justice

Farngay P. GriFriTES, San Franeisco

Frank B, Hmerrey, San Franeisco

Paruie C. Jessur, Colwmbia Law School

ArexanpER M. Kipbp, University of Califorpia School of Juris-
prudence

Arravr K. Kuan, New York

StereEN I, LaneMam, University of California School of Juris-
prudence

ALBERT LEviTT, Depariment of Justice

James P. MoBAINE, University of California School of Juris-
prudence

DuvoLey 0. McGovwey, University of Califerniz School of
Jurisprudence

OrriN K. McMurraT, University of California School of Juris-
prudence

Sraviey Morgison, Stanford University Law School

Max Rapmy, University of California Sehool of Jurisprudence

Jesse 8. RegvEes, University of Michigan

Cuester G. VErNiER, Stanford University Law School

Avaust VorLMER, University of California



CONTENTS

Drarr CONVENTION ON JURISDICTION WITH BrSPECT To CRIME. ....

Text with Comment

I T RO DT T OR Y oMM BN T . < vttt e s v ves e eresennrennaeesnesnnannnns
123 6537 (oTc)3:N 5 - -
ArTicLE 1, Useof Terms........... e,
ArTIcLE 2. Scopeof Convenbdion. ... ...... ...t
ArticLe 3. Territorial Jurisdiefion. .. ... ... ... ... ... ......
ArTioLE 4. Shipsand Afreraft. ... . ... .. . i,
ArricLE 5, Jurisdietion of Nationals..................... ceven
ArTicLE 6. Persons Assimilated to Nationals...................
ArTicLeE 7. Protection—RSecurity of the State. . ........ ... ......
ArTicLE 8. Protection—Counterfeiting. ... ...... ... ... ... ...
ArRTIcLE 9, Universality—Piracy...........ciiviiii i n.
ArTicue 10. TUniversality—Other Crimes. .. ....................
ARTIOLE 11, Immunities. .. .....oovveiinriii i ieinns
ArTicLe 12.  Aliens—Progeeution and Punishment. ..............
ArmicLe 13, Aliens—Non Bisin Idem............. ... ... ..
Articre 14, Aliens—Acts Required by Law. . ........oviiviaias.
Articre 15, Aliens—Assisting Administration of Justice..........
ArTicLE 16. Apprehension in Violation of International Law. ... ..
ArTioLe 17, Interpretation of Convention. .. ...................
Articnk 18, Settlement of Disputes. . ....oocvvvei i

ArpEwprx 1.

APPENDIX 2,

AppENPIX 3.

APPENDIX 4.

APPENDIX 5.

ArpENDIX 6.

Appendices

Treaty to Establish Uniform Rules for Private Interna-
tional Law, Lima, 1878. ........................

Resolutions Relative to Confliets of Penal Laws with
respect to Competences, Institute of International
Taw, Munich, 1883................. e

Treaty on Infernational Penal Law, Montevideo, 1889

Resolutions of International Prisont Congress, Brussels,

Travers, Projet de Dispositions de Droit Infernational
4 Insérer dansun Code Pépal............cooenntt

Resolutions of Conference for Unification of Penal Law,
Warsaw, 1027, . ... i e

636

636

638

639

640



438 CONTENTS

ArrENDIx 7. Bustamante Code, 1928 .. .. ... .0 iirivvinnanan, 642

Appenprx 8. Resolution on Conflict of Penal Laws with respect to
Competence, Institute of Infernational Law, Cam-

bridge, 1081, . .. i e e 644
Arrenpx 9. Resolution of Fourth Section of International Congress
of Comparative Law, The Hague, 1932............ 644

Arprxorx 10, List of Penal Codes, Statutes, and Projects..... oo 045



DRAFT CONVENTION ON
JURISDICTION WITH RESPECT TO CRIME
ARTICLE 1. TUSE OF TERMS

As the terms are used in this Convention:

{a) A *‘State” is a member of the community of nations.

(b) A State’s ‘‘jurisdiction” is its competence under international law to
prosecute and punish for crime.

{c) A “‘crime” is an act or omission which is made an offence by the law
of the State assuming jurisdiction.

(d) A State’s ‘“territory”’ comprises its land and territorial waters and the
air above ifs land and territorial waters.

(e) A “national” of a State is a natural person upon whom that State has
conferred its nationality, or a juristic person upon whom that State has
conferred ifs national character, in conformity with international law.

(f) An “alien” is a person who is not a national of the State assuming
jurisdiction.

ARTICLE 2. SCOPE OF CONVENTION

A State’s jurisdiction with respect to crime is defined and limited by
this Convention; but nothing in ifs provisions shall preclude any of the
parties to this Convention from entering into other agreements, or from giv-
ing effect to other agreements now in force, concerning competence to
prosecute and punish for crime, which affect only the parties o such other
agreements.

ARTICLE 3. TERRITORIAL JURISDICTION

A State has jurisdiction with respect to any crime committed in whole or
in part within its territory.

This jurisdiction extends to

(a) Any participation outside its {ferrifory in a crime committed in
whole or in part within its terrifory; and

(b) Any attempt outside its territory to commit a erime in whele or in
part within its territory.

ARTICLE 4, SHIPS AND ATRCRAFT

A State has jurisdiction with respect to any ctime committed in whole or
in part upon a public or private ship or aircraft which has its national char-
acter.

This jurisdiction extends fo

(a) Any participation outside its territory in a erime committed in whole
or in part upon its public or private ship or aircraft; and
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440 JURISDICTION WITH RESFECT TO CRIME

(b) Any attempt outside its territory to commit a crime in whole or in part
upon its public or private ship or aircraft.

ARTICLE 5. JURISDICTION OVER NATIONALS

A State has jurisdiction with respect to any crime committed outside ifs
territory,

(a) By a natural person who was a national of that State when the crime
was commitied or who is a national of that State when prosecuted or pun~
ished; or

(b} By a corporation or other juristic person which had the national char-
acter of that State when the crime was committed.

ARTICLE 6. PERSONS ASSIMILATED TO NATIONALS

A State has jurisdiction with respect to any crime committed outside lfs
territory,

(a) By an alien in conmnection with the discharge of a public function
which ke was engaged to perform for that State; or

(b) By an alien while engaged as one of the personnel of a ship or air~
craft having the national character of that State.

ARTICLE 7. PROTECTION-—SECURITY OF THE STATE

A State has jurisdiction with respect to any crime committed outside its
territory by an alien against the security, territorial integrity or political
independence of that State, provided that the act or omission which con-
stitutes the ¢crime was not committed in ezercise of a liberty guaranteed the
alien by the law of the place where it was committed.

ARTICLE 8. PROTECTION—COUNTERFEITING

A State has jurisdiction with respect to any crime committed outside ifs
territory by an alien which consists of a falsification or counterfeiting, or an
uttering of falsified copies or counterfeits, of the geals, currency, instru-
ments of credit, stamps, passports, or public documents, issued by that
State or under its authority.

ARTICLE 9, UNIVERSALITY—PIRACY

A State has jurisdiction with respect 1o any crime committed outside its
territory by an alien which constitutes piracy by international law.

ARTICLE 10. UNIVERSALITY—OTHER CRIMES

A State has jurisdiction with respect to any crime commitfed outside its
territory by an alien, other than the crimes mentioned in Articles 6, 7, 8 and
9, as follows:

(2) When committed in a place not subject to its authority but subject to
the anthority of another State, if the act or omission which constitutes the
crime is also an offence by the law of the place where it was committed,
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if surrender of the alien for prosecution has been offered to such other State
or States and the offer remains unaccepted, and if prosecution is not barred
by lapse of time under the law of the place where the crime was committed.
The penalty imposed shall in no case be more severe than the penalty pre-
scribed for the same act or omission by the law of the place where the crime
was committed.

(b} When committed in a place not subject to the authority of any State,
if the act or omission which constifutes the crime is also an offence by the
law of a State of which the alien is a national, if surrender of the alien for
prosecution has been offered to the State or States of which he is a national
and the offer remains unaccepted, and if prosecution is not barred by lapse of
time under the law of a State of which the alien is a national, The penalty
imposed shall in no case be more severe than the penalty prescribed for the
same act or omission by the law of a State of which the alien is a national.

(¢) When committed in a place not subject to the authority of any State,
if the crime was committed to the injury of the State assuming jurisdiction,
or of one of ifs nationals, or of a corporation or juristic person having its
national character.

(d) When committed in a place not subject to the authority of any State
and the alien iz not a national of any State.

ARTICLE 11. IMMUNITIES

In exercising jurisdiction under this Convention, a State shall respect such
immunities as are accorded by international law or international convention
to other States or to institufions created by international convention.

ARTICLE 12, ALIENS-—-PROSECUTION AND PUNISHMENT

In exercising jurisdiction under this Convention, no State shall prosecute
an alien who has not been iaken into custody by its authorities, prevent com-~
munication between an alien held for prosecution or punishment and the
diplematic or consular officers of the State of which he is a national, subject
an alien held for prosecution or punishment to other than just and humane
treatment, prosecufe an alien otherwise than by fair trial before an impartial
tribunal and without unreasonable delay, inflict upon an alien any excessive
or cruel and unusual punishment, or subject an alien to unfair discrimina-
tion.

ARTICLE 13. ALIENS—NON BIS IN IDEM

In exercising jurisdiction under this Convention, no State shall prosecute
or punish an alien after it is proved that the alien has been prosecuted in
another State for a crime requiring proef of substantally the same acts or
omissions and has been acquitied on the merits, or has been convicted and
has undergone the penalty imposed, or, having been convicted, has been
paroled or pardoned.
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ARTICLE 14, ALIENS—ACTS REQUIRED BY LAW

In exercising jurisdiction under this Convention, no State shall prosecute
or punish an alien for an act or omission which was required of that alien by
the law of the place where the alien was at the time of the act or omission.

ARTICLE 15, ALIENS—ASSISTING ADMINISTRATION OF JUSTICE

In exercising jurisdiction under this Convention, no State shall prosecute
or punish an alien during his presence within its territory or a place sub-
ject to ifs authority at the requést of officials of that State for the purpose of
testifying before State tribunals or otherwise assisting in the administration
of justice, except for ¢crimes committed while present for such purpose.

ARTICLE 16. APPREHENSION IN VIOLATION OF INTERNATIONAL LAW

In exercising jurisdiction under this Convention, no State shall prosecute
or punish any person who has been brought within its ferritory or a place
subject fo its authority by recourse to measures in violation of international
law or international convention without first obtaining the consent of the
State or States whose righis have been violated by such measures,

ARTICLE 17. INTERPRETATION OF CONVENTION

The provisions of the present Convention shall in no case be interpreted

{a) To impose upont a State an obligation to exercise the jurisdiction
which it is entitled to exercise under this Convention;

(b) To invalidate an exercise of jurisdiction asgerted upon untenable
grounds, if jurisdiction might have been assumed under this Convention on
other grounds;

(¢} To foreclose possible objections to the making of a particular act or
omission a crime, based upon grounds falling outside the scope of this
Convention.

ARTICLE 18. SETTLEMENT OF DISPUTES

(a) If there should arise between two or more of the parties to this
Convention a dispufe of any kind relating to the interpretation or application
of the provisions of the Convention, and if the dispute cannot be settled by
diplomacy, it shail be settled in accordance with any applicable agreements
in force between the parties providing for the setflement of international
disputes.

(b) In case there is no such agreement in force between the parties, the
dispute shall be referred to arbitration or judicial setilement, Failing agree-
ment by the parties upon the choice of another tribunal, the dispute shall be
referred to the Permanent Court of International Justice; the court may
exercise jurisdiction over the dispute, either under a special agreement be-
tween the parties, or upon an application by any party to the dispute,
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INTRODUCTORY COMMENT

From its beginning, the international community of States has had to deal
in a pragmatic way with more or less troublesome problems of pensl juris-
diction. In exercising sueh jurisdiction, each in its own way and in accord-
ance with such principles as national experience had developed, States
became inereasingly aware of the overlappings and the gaps which produced
conflicts and required codperation. The solution of problems of penal
jurisdiction became primarily a matter of the avoiding or resolving of eon-
flicts. The frend toward cotperation found expression in treaties of extra-
dition and judicial assistance.

In the 19th century, with the increasing facility of travel, transport and
communication, and with the erystallization in national eodes of the several
prineiples upon which States had become accustomed to proceed in dealing
with erime, the problems of confliet between the different national systems
became progressively more aeute. There appesred, in consequence, an
extensive literature on international aspeets of the law and practice govern-
ing penal jurisdiction, John Bassett Moore’s Repori on Eatraterritorial
Crime and the Cutting Case (1887) was the ouigrowth of an historic inter-
national controversy, More recently, in the monumental work of Mauriee
Travers, Le Drott Pénal Infernational (1920-1922), in five volumes, there was
attempted a comprehensive and scientific treatise on the whole subject.
The works of Moore and Travers are among the more notable of a Iong list of
contributions which has included every type of study, ranging from highly
specialized monographs on topics of limited scope to treatises emphasizing
the historical, analytical or functional aspects of the problems presented.
During the same period, a significant codperative effort found expression
in the international agreements incorporated in the Treaty of Lima of 1878,
the Treaty of Montevideo of 1889, and the Convention of Habana, the so-
called Bustamante Code, of 1928; and the subjeet was studied and important
resolutions adopted by the Institute of Infernational Law in 1883 and 1931,
by the International Prison Congress at Brussels in 1800, by the Conference
of Warsaw for the Unifieation of Penal Law in 1927, by the International
Congress of Comparative Law at The Hague in 1932, and by the Interna-~
tional Congress of Penal Law at Palermo in 1933, Inshort, the record of the
last two generations reveals an increasing awareness of the importance of
problems of penal jurisdietion for the international society of States, a grow-
ing tendency to atfack those problems through coéperative effert, and a
well-defined trend toward that maturity of development which marks a
subject as “ripe”” for codification,
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The eontemporary importance of problems of penal jurisdiction is sug-
gested by the development of the literature and by the progress of codpera-
tive effort which has been noted above. It has been indicated in o dramatic
way by the famous Cutting incident, between Mexico and the United States,
and by the case of the 8.8. Lotus, submitted by France and Turkey to the
Permanent Court of International Justice, It is demonstrated most con-
clusively, however, by the experience of national administrations in denling
with an infinite variety of workaday matiers of international import,
Such experience, unfortunately, bas been imperfectly recorded and insuffi-
ciently studied. Were more adequate records available, their contents would
probably reveal that there are few subjects of international concern with
respect to which a common understanding would do more to mitigate
normal {riction at the international frontiers which delimit authority in the
administration of national law. Whether the subject is yet “ripe” for
codification may be debatable; but the desirability of a common under-
standing formulated in a convention or code will hardly be controverted.

The materials for a codification of this subject have, ag a body, certain
charaeferistics which should be noted. In the first place, there is & striking
paucity of outstanding infernational precedents, the Cutiing incident and
the case of the S.S. Lofus standing almost alone as the causes célébres of
recent times. The practice of nations has been recorded, rather, in hun-
dreds of national adjudications, in petty incidents, and in informal settle-
ments of & more prosaic type. In the second place, of international legis-
lation in the form of general freaties there are a few notable examples; but
the ageregate is extremely meager in relation to the seope and importance
of the general subject. In the third place, the resolutions of such private
international organizations as the Institute of International Law and of such
conferences as those held at Brussels, Warsaw, or The Hague, constitute a
notable contribution, on the whole more important than similar contribu-
tions to the materials of codification available for most comparable subjects.
In the fourth place, the literature is extensive, of high quality, and of ex-
ceptional significance for the work of eodification, The combination of ex-
pert knowledge of national penal law, comparative Iaw and internationszl
law which is revealed in the works of many of the reliable writers is impreg-
sive indeed. Finally, the materials which are clearly of the greatest sig-
nifieance for the work of codification are found in the national legislation on
penal law and penal proeedure and in the adjudications of national courts,
If it is frue, as a recent writer has suggested, that “international law is, in
one sense, merely & summary of what governments claim as their rights or
recognize as the rights of others” (Dunn, The Protection of Nationals, p. 21},
it follows certainly that an adequate statement of the international law of
penal jurisdiction must rest primarily upon a foundation built of materials
from the cases, codes and statutes of national law. The best evidence of
international law, in brief, is probably to be found in ““the general prineiples
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of law recognized by civilized nations”; and the work of eodification becomes,
in one aspect at least, a search for the greatest common denominator of
national Iaw and praectice with respect to a matter of international concern,

An analysis of modern national codes of penal law and penal procedure,
checked againgt the conclusions of reliable writers and the resolutions of
international conferences or learned societies, and supplemented by some
exploration of the jurisprudence of national courts, discloses five general
prineiples an which a more or less extensive penal jurisdiction is claimed by
States at the present time, These five general principles are: first, the terri-
torial principle, determining jurisdiction by reference to the place where the
offence is committed; second, the nationality prineiple, determining juris-
dietion by reference to the nationality or national echaracter of the person
committing the offence; third, the proteetive principle, determining juris-
diction by reference o the national interest injured by the offence; fourth,
the universality.principle, determining jurisdiction by reference to the cus-
tody of the person committing the offence; and fifth, the passive personality
prineiple, determining jurisdietion by reference to the nationality or na-
tional charaeter of the person injured by the offence. Of these five prin-
ciples, the first is everywhere regarded ag of primary importance and of
fundamental character. The second is universally accepted, though there
are striking differences in the extent to which it is used in the different
national systems. The third is claimed by most States, regarded with
misgivings in a few, and generally ranked as the basis of an auxiliary com-
pefence. The fourth is widely though by no means universally accepted
as the basis of an auwdliary competence, exeept for the offence of piracy,
with respect to which if is the generally recognized principle of jurisdietion.
The fifth, asserted in some form by a considerable number of States and
contested by others, is admittedly auxiliary in character and is probably
not essential for any State if the ends served are adequately provided for on
other principles.

The plan of the present Convention has been determined primarily by the
recognition which must be accorded to the general prineiples enumerated
above. Tollowing Article 1 on the use of terms and Article 2 on the scope
of the Convention, Arficle 3 states the territorial principle in its broadest
acceptable terms. Article 4 formulates a similar prineiple for offences
committed on public or private ships or aircraft. Article 5 states the na-
tionality prineiple in its broadest acceptable terms; and Article 6 formulates
a gimilar principle for offences committed by persons who may be assimi-
Iated to nationals for certain purposes or ab certain times, The protective
prineiple is incorporated in Arficle 7 for offences against the security of
the state and in Article 8 for offences of counterfeiting. Article 9 states the
principle of universality for the offence of piracy; and Article 10 formulates
the same principle, in carefully guarded terms, for other crimes. Article 11
incorparates by reference such immunities from the exercise of penal juris-
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dietion as are accorded by internationzl law or international convention,
Articles 12, 13, 14, and 15 incorporate essential safeguards with respect to
the prosecution and punishment of aliens. Article 16 forbids the proseeu-
tion or punishment of any person of whom eustody has been obtained in
violation of international law or infernational convention without first
obtaining the consent of the State or Btates whose rights have been violated,
Article 17 formulates certain general prineciples of interpretation; and
Article 18 provides for the settlement of disputes with respect to the inter-
pretation or application of the Convention.

It is to be emphasized that the Convention deals only with penal jurisdic-
tion and with particular offences only as they provide a special basis for
jurigdiction. It does not deal with substentive penal law. Ixcept where
certain procedural safeguards have been incorporated to cireumseribe the
exercise of penal jurisdiction over aliens, it does not deal with penal pro-
cedure. It is not a convention for cofperation in the suppression of erims,
provision for such codperation being left to the special eonventions which are
now in foree or which may be coneluded in the future. It is & Convention
defining and limiting the penal jurisdietion of States in the broadest sense.
It recognizes that States may exercise, if they choose, all the penal jurisdiction
which its provisions approve; and it excludes the exercise of any penal juris-
diction which might econceivably be asserted outside the limits defined.

While the Convention thus provides each State with a definition of the
limits beyond which other States may not go in assuming penal jurisdiction,
it is to be emphasized further that it imposes no obligation whatever upon
any State to exercise all or any part of the jurisdiction defined. States may
be under an obligation to exercizse penal jurisdiction in certain cases by
virtue of prineiples of customary international law or international agree-
ment ofher thar those incorporated in this Convention; but the Convention
imposes no such obligation. Relatively few States now exercise all of the
penal jurisdiction which the Convention would permit. Certain States may
be organized under constitutional limitations which would prevent them from
exercising to the fullest extent permissible some of the jurisdiction which
the Convention approves. The position of such States, or of others whose
national poliey does not require exercise to the fullest extent permissible,
is in no way afieeted by the Convention.

The Convention is in one sense an epitome of the results of an investiga-
tion which has ranged over a wide field and which is reported at some length
in the appended comment. The investigation indicates that States have
mueh more in common with respeet to penal jurisdiction than iz generally
appreciated, that the gulf between those States which stress traditionally
the territorial principle and the States which make an extensive use of
other principles is by no means so wide as has been generally assumed,
that there are practicable bages of compromise, without sacrifice of any
essential state interest, on most if not all of the controverted questions, and



BIBLIOGRAPHY 447

that it is feasible to attempt a definition of penal jurisdietion in a carefully
integrated instrument which combines recognition of the jurisdiction as-
serted by most States in their national legislation and jurisprudence with
such limitations and safeguards as may he ealeulated to make broad defi-
nitions of compstence aceeptable to all. The Convention iz submitted as a
statement of the penal jurisdiction of States which should have the advan-
tage, for every State, of substituting for the petty conflicts and uncertainties
that have caused irritation in the past the seeurity that comes from a com-
mon understanding of general principles,

BIELIOGRAPHY ON JURISDICTION WITH RESPECT TO CRIME!

Apeaa, J. F. H. Uher die Bestrafung der im Ausland begangenen Verbrechen. Landshut.
1819,

ApmoLFl, SALvAaTORE, Diritto internaziopale penale. Milan. 1913,

Arcorta, CARLOS ALBERTO:

El derecho penal internacional en 12 legislacion Argentina. 1 Reviste Argenting de derecho
internacional (1930), 65.

La doctrina del derecho penal internacioral, 2 Revisia Argeniing de derecho internaciongl
(1931}, 271-326.

Principios de derecho penal internacional. Vol. 1. Buenos Aires, 1931,

El tratado de derecho penal de Montevideo de 1889. 2 Rewista Argenting de derecho
Inlernacional (1931}, 488,

Arzxaxper, G. GroveEr. International Criminsl Law, 3 (3d szer.) Journal of Com-
parative Legislation and Fnfernationgl Law (1921), 237,

Anoisr. Pour quels délits convient-il d'admetire ls, compétence universelle? Rapport,
Troisitme Congréa interngtional de droit pénal (Palerme, 1932). 8 Revue inlerna-
tionale de dreit pénal (1931), 300,

Art, A. Der “Lotus”-Fall. Munich. 1933,

v’ AuEerro, Maxyo. Sul concetto del diritto penale internazionale. Per 4 (Minguanienarie
delie “ Rivista penale”, fondata e divetia da Luigi Lycchini, 214. Citta del Castello,
19235,

Ammoun, Fovap. Pour quels délits convient-il d’admettre la compétence universelle?
Rapport, Troisidme Congrés international de droit pénsl (Palerme, 1932). 8
Dlevue Internationale de droft pénal (1931), 318.

Awncran, Pavnoe.  DePapplication de la lof pénale d’un état sux infractions commisss par
dea étrangers hors de son territoire. 1 Acfe Juris Hungarici (1932), 126.

AraBia, FRaNCESCO SavERI0. I Principii del diritto penale applicati al codice Italizno.
Ch, 5. Naples, 1891,

Arxowp. Verbrechen der Inlinder im Auslande und der Auslinder im Inlande, 9 Gerichis-
saal (1857), 321.

ABSOCIATION INTERNATIONALE DE DroIT PENAL:

Premier Congrés International de Droit Pénal, Bruxelles (26-29 juillet 1926). Acfes du
Congrés, Paris, 1927,

Congrés de Bruxelles, 1926, Voeu sur I troisidme guestion: Cour criminelle interna~
tionale, 3 Revue infernafionale de drail pénal (1926), 462, (In English, bid., 466.)

Deuxizme Congrés International de Droit Pénal, Buearest (6-12 octobre 1929}, Acles
du Congrés, Parls, 1930.

Deuxigme Congrés International de Droit Pénal, Bucarest (6-12 octobre 1928). Discus-

 This bibliography does not purport to be complete, General treatises on international
law and on criminal law and eriminal pracedure have not been listed.



448 JURISDICTION WITH RESPECT TO CRIME

sion sur Ia deuxidme question: De Vapplication par le juge d’un état des lois pénales
étrangeres, Séances du 7 octobre 1929,  Acles du Congres, 457.

Procés-verbaux de la commission chargée de la rédaction d'un projet de code répressif
internstional. 7 Revus infernationale de droft pénal (1930), 253,

Procis-verbaux des travaux de Is cominission chargée de Ia rédaetion d'un projet de codo
pénal internationsl. 8 Revue internationale de dreil pénal (1981}, 191,

Baax, J. €. L’avant-projet du code pénal italien dang ses rapports avec le droit interng-
tional. 56 Revus de droit international el de lgislation comparéz (1929), 818,
Bar, Lynwia vor:

Gesetz und Schuld im Strafrecht. Bd.I. Berlin, 1906.

iber die internationale Anwendung des Strafpesetzes. 28 Gerithisseal (1876), 441, 481.

International Law: Private and Criminal (trans. by G. R. Gillespie), Boston. 1883,

Lehrbuch des internationalen Privat- und Strafrechts. Stuftgart. 1802,

{and Brusal. Rapport, Conflits de lois pénales. 7 Annuaire de Ulnstitut de Drotl In-
ternationgl, Session de Munich (1883-1885, 2= partie), 123.

Bameey, ALec. De Papplication internationsle de 1a régle non big in idem en matidra
répressive. Lausanne. 1930.

Barp, ALpongE, Précis de droit international—Droif pénal ef privé. Paris, 1883,

BarragLv, Grorto;

SulPefficacia delle legei pensli straniere. 1 Rivista Iialians di diritlo penale (1929}, 7.

Rapport sur Papplication par le juge d’un état de lois pénales étrangdres; Associntion in~
ternationsle de droit pénal, Conpgrds de Bucarest, 1929, G Revue internationale de
droit pénal (1929), 356.

Beckerr, W. E.:

Cyrimingl Jurisdiction over Foreigners: the Franconic and the Lotus. Britisk Yearbook of
International Law (1927), 108.

The Exercise of Criminal Jurisdietion over Foreigners. Brifish ¥earbook of Inlernational
Law (1925), 44.

Bermg, Ernst, Das internationsle Strafrecht im Vorentwurf zu einem gelwveizerischen
Strafpesetzhuch, 17 Zeilschrift fur die gesamie Strafrechiswissenschaft (1897), 303,
Brzieqortr, I Nozioni elementari di diritto penale internazionale e delle procedure ad

esso attinenti. Pontrernol. 1839,
Beiror, Hoage H.-L.:

T Cour Permanente Interpationale Criminelle, Rapport, Associgtion internationals de
droit pénal, Congrés de Bruxelles (1926). 3 Revue internationale de droil pénal (1926},
333.

Ta Cour Permanente Internationale Criminelle. Associstion internationale de droft
pérel, Premier Congrés Internationsl de Droit Pénal (Bruxeles, 26-29 juillet 1926),
Actes du Congrés, 366.

Draft Statute for the Permanent Infernational Crimingl Comrt. 33 International Law
Assoctation, Report of Conference (1924}, 75.

Beraz, G. WENDELL:
The Case of the S.9. Lofus. 26 Mich, Law Rev. (1928), 361,
Criminal Jurisdiction and the Territorial Principle. 30 Michigan Low Revicw (1931}, 238,
Benwarp, Mavrice. Deg conflits des souverainetés en matidre pénal. Paris. 10801
Berwarp, Pavn. Etudes sur le nouvesn code pénal Sarde. 20 Revue critique de législation
et de jurisprudence (1862}, 364.

BeRvEE, A, F. Wirkungskreis des Strafgesetzes nach Zeit, Raum und Personen. Berlin.
1853.

Brrravio. De la modification des art. 5, 6, et 7 du Code d’instruction criminelle, 29
Revue eritique de lgislation et de jurisprudence (1886), 24,



BIBLIOGRAPHY 449

Bratiamn, F. & Dei reati eommessi a bordo di navi mereantili in acque estere e nei Ioeali
consolari. Genca. 1869
Brspmng, Karn:
Handbuch des Strafrechts. Bd. 1. Leipzig. 1835,
Lehrbuch des gemeinen deutschen Strafrechts. Besonderer Teil, Bd. IT, Abt. IT.
Leipzig. 1905,
BormMER, (3, L. Electa juris civilis, T, 3: De delictis extra territorium admissis, Got-
tingen, 174S.
BonrrLs, H.  De la compétence des tribunaux frangais 3 I’égard des étrangers. FP. 301 ff.
Paris. 18868.
Bovrouin, Mavrice. Crimes et délits contre la sreté des Etats étrangers. 16 Recuedd
des Cours de U Académie de Droit International (1927-1), 121,
Bravo, Exgzro. Derecho internaciongl privado vigente em Espafin. Vol 2, p. 65 fi.
Madrid, 1886.
Bremer., Die Strafrechiliche Behandlung der im Auslande begangenen Delicte. 17
Gerichissaal (1885), 418,
BrIERLT, JamEs L.:
Do we need an international eriminal conrt? British Yearbook of International Law
{1927), 81.
Report on Jurisdietion over Extraterritorial Crime. League of Nations Document 1926.
V. 7; also in 20 American Journol of International Law (1926), spec. supplement, 252,
The #“Latus” Case, 44 Law Quarterly Review {1928), 154,
Brocreg, CH.:
Rapport, Conflit des loie—Droit pénal. Annugire de UInstitut de Droit Infernational
{1879-1%80, 1+ partie), 50.
Rapport supplémentaire, Conflit des lois—Droit pénal. Annuaire de VInstitut de Drodt
Infernafional (1881-1882, 2== parfie), 61.
Ftude sur les conflits de législations en matidre de droit pénal. 7 Revue de droit inferna-
tional et de Ugislation comparée (1875), 22,
Browg, Vigror, Volkerrecht als Rechtsordnung. 1 Zeffschrift fir auslindisches ffent-
Lickes Recht und Volkerrceht (1929), Teil I, 1; 3 ¢bid, (1933), Teil I, 445,
Brosa, Exqrio:
Dol reato commesso all’estero. 16 Revista Penale (1882), 300.
Del reato commessa all’estero, 28 Rivista Penale (1885), 303; 24 ibid. (1886), 9.
BUsTAMANTE, ANTONIO 3, DE!
Derecho internacional privado. I, 9-89. Habsna, 1031
Pour quels délits convient-il d'admettre la compétence universelle? Rapport, Troisitme
Congrds international de droit pénal (Palerme, 1932). 8 Revue infernationale de
droit pénal (1031), 205,
Buzea, N. Regle de droit pénal et ses applications exiraterritoriales (Contribution 2
Véclaircissement de ls notion du droif international pénal). 8 Revue inlernciionale
de droff pénal (10313, 125; 10 ibid. (1033), 114.

Cavorawny, Mioatos A.:
I7organisation de In Cour Permanente de Justice Internationale et son avenir. 38 Re-

cueil des cours de I Académie de Drott Indernational (1931-1V), 655,

La cour permsnente de justice criminelle internationale. 3 Revue énternationale de
droif pénal (1926}, 469, (In English, bid., 492.}

La ccur eriminelle internationale. 5 Revue internationale de droét pénal (1928), 261.

An Internationel Criodnal Court. 14 Transactions of the Grotius Society (1928), 69.

The Permanent Internations] Court of Criminal Fustice. 2 Revue infernationale de droit
pénal (1925), 326, (In French, ¢bid., 298.)

Llunification du droit pénal international aux conférences internationales [d'Unification



450 JURISDICTION WITH RESPECT TO CRIME

da Droit Pénalj de Varsovie et de Rome; Annexes; Textes votés par la conférence do
Varsovie; Droit pénal international ; Textes votés par [a conférence de Rome: Influence
d'une condamnation prononcée d Véfranger. 58 Bulletin de la Société de Liégislation
Comparée (1928-1929), 95,

V. PELLa, et DonNEDIEU DU VABRES. TFauz-monnayage, La question dela répression du.
Exchanges du vue. 54 Revue ménitentiaire ef de droit pénal (1930) 312-325; 328-344.

Canonwe, G.  Essai de droit pénal international: Paffaire du Lotus. Paris, 1920,

CARNEVALE, EMANUELE:

Diritto internazionale e diritto criminale. 1 JI Pensfero giuridico-penale (1920), 153.

Linee unitarie dell’azione internazionale contro il delitto. 4 Rivisiz penale {n.s., Anno 11,
1933), 874,

Cagrara, FrancEsco, Opuscoli di diritto criminele, 6th ed., IF, 401444, Tirenze.
19049,

CarreRo, P. Isaac Roviesa. Curso de derecho penal, Vol. 2, p, 127 fi., Madrid, 1916,

Caarer, H. De la poursuite des infractions commises horg du terrifoire de la France.
Grenoble, 1908,

CHavvEAD, A, and Hfzre, Faustiv, Théorie du code pénal (6° ed. par Edmond Villay).
II, Paris. 1887-1908.

CirerIc, G. T, von:

Die Anwendung suslindischen Strafrechts durch den inlindischen Richter. 37 Schweize-
rische Zeitschrift fir Strofrecht (1924), 52,

Das sogenannte stellvertratende Btrafrecht, Festgabe fir Zvircher (1920}, 160,

CLowET, EpovazD:

De Vefiet extraterritorial de la loi pénale, de Vespionnage et du $raitement des fonetion-
ngires publics dans les rapports internationaux. 14 Journal du droil international
privé (1887), 385,

Offences et actes hostiles commis par des particuliers conire un Etat étranger. 14
Journal du droit infernational privé {1887}, 6.

Questions de droit relatives a Vincident franco-allemand de Pagny (Affaire Schnaebel).
Paris, 1887,

Coiy, Joroe B. and Ramos, Juaw P. Y a-i-l lien d'instituer une Cour de Juridiction
criminelle internationale; ef, dans la supposition d*une réponse affirmative, comment
Porganiser? Association Internationale de Proif Pénal, Premier Congrés International
de Droit Pénal (Bruxelles, 1926). Adles du Congrds, 370,

Cornsron pe JorigconsuLTes, 64.  Junta Internncional de Rio de Janeiro (1912). Proyee-
tos de Derecho Infernacional Privado, Arb, 124-140, and 154. 2 Pandeclas Brasileiras,
193, 200.

Comire: JURIDIQUE INTERNATIONAL bE L'AviaTioN. Neuvitme Congris International de
Législation Aérisnne (Budapest, 1930), pp. 144-234. Peris, 1931,

ConmissioN INTERNATIONALE PENALE ET PENITENTIATRE. Rapport de la, sous-commission
ingtituée par la Commission Internationale Pénsle ot Pénitentiaire pour Slaboration
d’un $raité type d'extradition. I Recueil des documents en malitre pénale el pénitentiaire
{(Décembre, 1931),

Corart MariTmue InTERNATIONALE, Bulletin No. 91, Antwerp, 1931. Bulletin No. 08
{Oslo Conference, 1933), Antwerp, 1934,

Conrfrence INTERNATIONALE D'UrrFicaTioNn U DRolr Péwarn (Varsovie, Novembre,
1927). Actes de lo Conjérence. Paris. 1929.

ConrEreNcE INTERNATIONALE D'UnTRrcaTiON DU DRorr Phvan,  Résolution, Droit pénal
international. Acfes de Io Conférence, 181; also in Revue pénitentiaire de Pologne,
Janvier, 1928, 127; and in & Revue infernationale de droit pénal (1928), 18, with English
trans., ibid., 19,



BIBLIOGRAPHY 451

ConrErexce INTERNATIONALE ' UNIFICATION DU DROIT PENar. Rome, Mai, 1928: Acfes
de la Conférence. Rome. 1931.

Régolution, Récidive international. Actes de la Conférence, 2817,

Actes de la Conférence, Annexe II1. Textes des projets des codes pénaux: Deuxidme
question: Récidive infernationale, Hellénique, 317; Italien, 318; Polonais, 319; Rou-
main, 320; Tehécoslovaque, 321. Troisitme question: Conséguences d*une condamna-
tior prononeée i U'étranger, en ce qui concerne 1a eapacité du cifoyen sur le territoire de
Vétat dont il est ressortissant, Espagnol, 323; Hellénique, 324; Falien, 325; Roumain,
326; Tchécoalovaque, 327,

Résolution, Incapacités, décheances ou interdictions: mesures de slreté par rapport zu
temps et & Pespace. Acfes de la Conférence, 238,

ConrFirexNce INTERNATIONALE D'UxtricatioN oo Drorr PEnar.  Bruxzelles, juin, 1930.
Actes de la Conférenge. Brussels. 1931:

Riésolution sur [& faux-monnayage, 188,

Résolution coneernant la puerre d’agression, 191,

Résolution sur les publications obscénes, 190.

Texte proposé sur le terrorisme, 194,

Résolution sur le trafie des stupéfiants, 189.

Texte proposé sur le traite des esclaves, 192,

Texte praposé sur le traite des femmes ef des enfants, 193,

Conariis PENITENTIAIRE INTERNATIONAL DE BRUXELLES.  Aolt, 1900:

Procésverbaux des séances. Troisidme question: Cuels sont les principes & suivre en
déterminant les limites de Ia compétence de la justice eriminelle quant 4 la poursuite de
délits eommis & 1’étranger ou en coopération avee des individus, nationaux ou étrangers,
résidant & Pétranger? Acles du Congrés. 1. 159.

Rapports sur leg questions du programme de la seetion de la Iégislation pénele, Acles du
Congrsa, 1.

CoNGRESD AMERICANO DE JURIBCONSULTOB. Derecho Imternmeional Privade, Lima
1878, .tckas.

CoNGRESO SUD-AMERICANG DE DERECHO INTERNACIONATL PRIvapo. Fostalado en Monfe-
video ¢l 25 de Agosto de 1888 y Clausurado el 18 de Febrero de 1889. Acfas de las
Sesiones del Congreso, Buenos Aires, 1839,

Coox, W. W. The Applieation of the Criminal Law of a Country to Acts Committed by
Foreigners outside the Jurisdiction. 40 West Virginia Law Quarterly (1234), 303,

Cosman, A. C. Delictia extrs Civitatis Fines Commissis, Amsterdam. 1829,

CusrLras, Jost Perrz. TUn Caso Practico de Derecho Pensal Internacional. 11 Rerisfe de
derecho tnlernacional (1927), 257,

CucrE, PaTi:

Pour quels délits convient-il d'admeitre la compétence universelle? 9 Revue inferno-
tivnale de dreit pénal (1032), 312,

La question de ls répression internationale au Congrés Pénitentiaire de Paris (Juillet,
1805). 3 Retrue géndrale de droif infernational public (1896), 237.

CueLro Cardw, Eugento. Derecho Penal (Parte general). Barcelona. 1926.

Curs.  La giustizia penzle nelle relazioni internaziongli. Milan, 1886.

Corrmva Case. Correspondence between Mexico and the United States. Uniled Stales
Foreign Relations (1887), 751-867. Waehington. 1888,

Cuzzt, Qrosepee.  Due casi di diritto pensle-internazionsle. 21 Arehivio giuridico (1878),
465,

Crsrcanwsky, SiciaMoND, La compétence des tribunaux & raison d'infractions commises hors
du territoire, 12 Recueil des Cours de PP Académie de Droit International (1926-11), 251.

Damrovies, P. pE, and Szosny, V. DE.  Les infractions A 1a loi pénale commises 4 bord des
aérenefs. 14 Droil aérien (1930), 402,



452 JURESDICTION WITH RESPECT TQ CRIME

Deroome, AnrowiN. Prineipes généraux do droit international en matidre criminelle,
Extrait du Becueil de U Académie de Législation (1881), Paris and Toulouse. 1882,

DEeMEUR, Pavr. Vers 'unité de compétence criminelle en matitre d’abordage, 58 Revue
de drodf internationel et de législation comparée (1931), 737.

Dtprez, Marcen, De la complicité au point de vue international. (Thése pour Io doe-
torat). Paris. 1913.

Deronmavx, Marcer. FEtude historique sur Pextraterritorialité de In loi pénale. Paris.
1915.

Difaz, Miguer P. Derecho penal internacional (24 ed.)., Madrid. 1911,

Dicemson, Evwaoe D, Jurisdiction Following Seizure or Arrest in Violation of Interna~
tiongl Taw. 28 American Journal of International Law {1934), 231.

Diexna, Gruwio:

Des conflits de législation A I'égard dea délits commis & P'étranger, notamment au point
de vue de Ia législation italienne. 20 Journal du droit inlernational privé (1803), 24,

Consultation “pro veritate”. Permaneni Court of Inlernalional Justice. Series C, No.
13, I1, Twelfth session. The “Lotus’ Case, 350.

Donexnc, M.:

Fapplication des principes esgentiels du droit internstional en mafidre de droit pénal
dans le royaume de Yougodavie. 1 Annuaire de UAssociation Yougoslave de Droit
International (1931), 245.

Die Einstellung Jugoslsviens zum zwischenstaatlichen Strafrechte. 5 Zettschrift far
Ostrecht (1931), 401,

DoxnepiEv PE VABRES, H,!

L'affaire du ““Lotwus” et le droit pénal international. 2 Revue de droil international (1928),
1345,

La communauté internationals en droit pénal et les Emites que lui impose 1o particulariame
des états. 19 Revue de droil indernational privé (1324}, 480,

L Cour permanente de Justice internationale eb sa voeation en matidre eriminells, 1
Bevue sniernalionale de droit pénal (1924), 175.

Les crimes et délits commis A Pétranger d’aprés quelques codes récents, 21 Journal des
Parguets (1900), 171.

11 diritto penale internazionale secondo il progetto definitive di codice penale italianc.
6 Annuario di divitlo comperative ¢ di studf legislativi, Parte I (1930), 193.

Le droit pénal international dans les projeta de codes pénaux de Pologne ot de Tohéco-
Slovaquie. 18 Revue de drodl inlernalional privé (1922-1923), 781.

Essaie d'un systéme rationnel de distribution des compétences en droit pénal interna-
tional. 19 Retue de droit inlernalional privé (1924), 48,

Introduetion & Pétude du droit pénal international, Essai d'histoire et de eritique sur la
compétence crirninelle dang les rapports avee Pétranger. Paris. 1922,

Note sur Parrét du “Lotus™. 28 Revue de droit infernational privé {1928), 377.

Pour quels délits convient-i} d’admettre 1a compétence universelle? 9 Revue inferng-
tionale de droti pénal (1932), 315.

Les principes modernes du dreit pénal international. Paris. 1928,

Rapport sur Papplieation des lois pénales Strangers.  Association Internationale de Droit
Péngl, Deuxitme Congrés Internationsl de Droit Pénal (Bucarest, octobre 1928),
Actes du Congrés, 461.

Ye systéme de Io répression universelle. Ses origines historiques, Seg formesa contem-
poraines, 18 Revue de drott indernalional privé (1922-1923), 533,

La valeur internationale des jugements répressifs d’aprés le mouvement Mgislatif actuel,
10 Revue de droit pénal (iw.8., 1980), 457.

Y a~t- lieu d’instituer une juridiction criminells internationale? ¥, en supposant une
réponee affirmative, comment Porgapiser? Association Interpationale de Droit Péasl,



BIBLICGRAPHY 453

Premier Congrés International de Diroit Pénal (Bruxelles, juillet 1926), Acfes du
Congrés, 392,

T a-t-il lieu d’instituer une juridietion criminelle internationale? Et, dans la supposition
d'une réponse affirmative, comment organiser? Rapport, Associgtion Internationale
de Droit Pénsl Corprés de Bruxelles (1926). 3 Revue internationale de droit pénal
(1026), 353.

Doz, Liororp:

L’arrét du Lotus en droit maritime. 17 Revue de drodl maritime comparé (192%), 1.

Rapport sur le projet de eonvention internationale sur In eompétence pénale en matidre
d'abordage. 27 Revue de drodt maritime comparé (1933), 526.

Donxmea, Hewrr, snd Hagxar, Henwi,  Le droit pénal hongrois. 58 Revue de drodl inler-
notional ef de lgislation comparée (1931), 575.

Drosr, H. Vilkerrechiliche Grenzen fir den Geltungsbhereich staatlicher Btrafrechisnor-
mwen. 43 Zeflschrift foir indernationales Recht (1930-1931), 111.

Duopois, Cr.-Yor. HRapport [orn Extradition of Nationals and Jurisdiction over Extra-
territorial Crime], Acfes du Congres Pénilentiaire Imternational de Bruxelles. Aot
ison, II. 171,

Domas, Jacques, Y a-t-if des crimes internationaux? 5% Kevue de drodt indernational el de
Igislation comparée (1932), 720,

Doeriez, Lfox H. Répression internatiomale du faux monpayage. 56 Revue de droit
infernational el de Wgistation comparée {1929), 387.

E. The case of the “Lotus.” British Yearbook of Infernational Low (1928), 131,

Erreniorr, Jeaw, L'évolution de lidée de la criminglité internationale, 9 Revue de drodl
infernationgl (1932), 226,

EspErson, P, Giurisdizione degli stati rivierasehi sulle mereantili straniere che &i {rovano
nelle loro acque. 52 Rivisia penale (1800}, 233.

FAcELER, CARL. Das riumliche Geliungsgebiet des Reichs-Strafgesetzbuch., Stuiigart.
1931,
FeaTEERSTONE, Rov. Jhuisdiction—Situs of Crime (student mote). 21 Kenfucky Law
Journal (1933), 204,
FEpGzz1, PROSPERG!:
Consultation “pro veritate.”  Permanent Courl of Tnternational Justice, Series €, No. 13,
II, Twelith sesston, The “Lotus®” Case, 370.
Delle possibili eonseguenze del positivismo pepale nel sistema di diritto penale interna-
zionale, 23 Rivista flaliana per le scienze giuridiche (1897), 240,
Fzrr1, Enrico. Principii di diritto criminale, 152-166. Toerino. 1928,
Fervens, A. Das sogenante internationsle Strafrecht in der Schweiz, 4 Schuweizerische
Zeitsclrift fitr Strafrecht (18913, 270,
Fromrorer. Moyens pratiquies dassurer la répression des erimes et délits internationaux,
32 Journal du droit infernational privé (1903), 785.
Fierp, D. Duptey. Quilines of an International Code (2nd ed. 1876). Art. 641-650.
FrveER, Avarst. Der Entwurf eines Gesetzes gegen den Verrat militdrischer Geheimnisse,
82 Gerichtssaal (1914), 123.
Fioke, PAsqUALE!:
Avpereu historique de diverses législetions modernes en matiére de délits commis 4 I'étran-
ger, 11 Revue de droff indernational ef de législation comparée (1879), 302.
Effetti internazionali delle sentenze e degli atti (Parte seconda, Maferia penale). Pisa,
Rome, Turin, Florence, 1877,
Sugli effetti legali della condanna penale straniera secondo il diritto pubblico e civile, in
Questiont di diriffo su casi contreverst esaminali e discusst, 204-231. Milan, Roms,
Waples., 1HM; also in 41 Rivista penale (1895), 305,



454 JURISDICTION WITH RESPECT TO CRIME

Traité de droit pénal internationsl et de Pextradition (Trans. by Ch. Antoine). Paris,
1880.
Frorwrw, Eveenio:
Delitti contro la sicurezza dello stato. Biblioteca Giuridiea Contemporanes, Trattato di
Diritto Perale. VYol. 2. Milano. 19185,
Dei reati e delle pene in generale. Biblioteca Giuridica Contemporanen, Trattato di
Diritto Penale (2d ed.}, 182-214. Milano, 1910,
FoELX, JEAN Jacques 3. Traité du droit internationsl privé, Paris, 1843 [3rd ed, by
Demangeat. Paris, 1856]).
Fop, Luowia. Die Bestrafung von Verbrechen im Auvslande, 45 Gerichissaal (1891}, 241,
Fosmaro, G. Des délits commin & Pétranger, notamment d’aprés le nouvean Code pénal
italien. 19 Journal du droit tndernational privé (1892), 56.

Ganroa, Jost M, Llaffaire Cutting, 22 Revue de droit inlernational et de lgislation com-
parée (1880), 234,

(aRors DB L& Baraa, CrispuLo. Rapport: L'avant-projet pour la réforme du code pénal
de 1870. Recueil des doctmnents en matitre pénale e pénilentiaire, Bulletin de la Commis-
sion Internaiionale Pénale ef Pénitentiaive. 1T, liv. 2, juillet 1932, 162.

Gangon, .  Rapport [on Extradition of Nationals and Exfraterritorial Crime]. Actes du
Congrés Pénitentiaire Inlernational de Bruzxelles, aolt 1900, IT, 187,

GaroFaLo, R.:

Y a-t-11lien d’ingtituer une juridiction eriminelle internationale? Et, dana la suppesition
d'une réponse affirmative, comment Porganiger? Rapport, Asscciation Internationale
de Droit Pépal, Congrés de Bruxelles {1926). 3 Revue internationale de dreit pénal
(1926}, 384.

Y a-t-il Hen d'instituer une Cour de Juridiction eriminelle internationale; et, dans Ia sup-
position d’une réponse affirmative, comment l'orgoniser? Asgociation Internationale
de Droit Pénal, Premier Congrés International de Droit Pénal (Bruxelles, juillet 1928),
Actes du Congres, 423,

GARRAUD, PIERRE:

De Papplication par le juge d’'un état des loig pénale étrangdres. Association Interna-
tionale de Droit Pénal, Deuxidme Congrés Internetional de Droit Pénal (Buearest,
octobre 19829). Acles du Congrés, 206,

Rapport sur application par le juge d'un état de Jois pénales éfrangdres. Association
Internstionsle de Droit Pénal, Congrés de Bucarest, 1928, 6 Revue infernationale ds
droit pénal (1929), 328,

Garravn, Rens:

De In compétence des juridictions frangaises pour juger les crimes cornmis par des soldnts eb
officiers ennemis. Rapport & Ia séence de la Société des prisons du 19 janvier 1016,
13 Revue de droit international privé et de droit pénal international (1917), 616.

Précis de droit eriminel (13 ed.). Paris. 1921.

Traité théorique et pratique du droit pénal frengais (3=e ed.). I & III, Paris. 1916,

Gavvary, A, De Peffet extraterritorial de Ia loi pénale. Incident de l'affaire Cutting
entre les Etats-Unis et le Mexique. 14 Journal du droil infernational privé (1887},
713.

Gervanp, Henmice:

Internatiopales Strafrechi., 8 Handwdrlerbuch des Rechtswissenschaft (Stier-Somlo und
Eilster), 339, Berlin and Leipzip. 1928.

Interzationales Strafrecht nach den Bestimmungen des deutschen Strafgesetzbuchs und
den Vorschlsigen des Entwurfs, in Deutsche Landesreferate zum Inlernaiionalen Kone
gress fir Rechisvergleichung im Haag 1052 (herausg. von Ernst Heymann}, Sonderheft.
6 Zeitschrift fiir ausldndisches und internationales Privalrecht (1932}, 177.



BIBLIOGRAPHY 455

Gerz. Rapport [on Extraterritorial Crime and Extradition of Nationals]. Adcles du Con-
gris Pénitentiaive Internalional de Bruzelles, aoat 1900, IT, 109,

Gizs, ANDREW DEwar. The International Law of Jurisdiction in England and Scotland.
Edinburgh and Eondon. 1926,

GmEy, GiLeERT:

Le droit internationsal public de la mer. I, bk. 3; II, bks, 3 & 4, Chateaurons, 1932,

Conmpétence juridictionelle de I'état riverain & 1'égard des navires en passage. 20 Revue
critique de drofl infernational (1934), 16.

De I'éfcacité extraferritoriale des jugements répressifs. Paris. 1005,

Girarpon, Prerre. De la répression des infractions 4 la loi pénale commises par des
étrangers en France et de la répression en France des infractions commises en pays
Sfranper. Paris. 1876.

Grvaxovroce, THOMAR!

Le droit criminel interétatique. 1 dnnuadre de UAssociation Yougoslave de Droit I'nferna-~
Hemal (1931), 241,

Rapport: Diroit pénal international, Premier Conférence Internationale d'Unification
du Droit Pénal, Varsovie, novembre 1927, Actes de o Conférenge, 28; also In Revue
pindlentiadre de Pologne (Janvier 19283, 108.

Rapport: Traité des femmes et des enfants. Troisidme Conférence Internationale
d'Unifieation du Droit Pénal, Bruxelles, juin 1930, Acles de la Conférence, 77.

GoppyN, Maorice, and Masers, BEpovarp. Le droit eriminel belge au point de vue
infernational., Bruxelles, Paris. 1880,

Gorrrirs, Joser, Der Strafort, Strafrechiliche Abhandlungen, No, 111, Breslau. 1902.

GROIZATD Y (GOMEZ DE LA SERNA, ALEZANDRO. De la necesidade de remover los obstaculos
que al desarrollo del Derecho punitoric opone el prineipio de l2 Soberania territorial ¥
de la conveniencia de dar caracter extraterritorial a Ias leyes penales en armonia con
el ideal del Derecho de Gentes, Madrid. 1885.

Guxzerng, NIKO:

Lestransforniationsréeentes dudroit pénalinternectinternational. Brussels, Paris. 1933,

Rapport: Les actes de terrorisme, Troisidéme Conférence Internationale d’Unification du
Diroit Pépal Bruxelles, juin 1930,  defes de ln Conférence, 43.

Gurianr. Diplematischer Landesverrat in Bundesstaat Osterreich. 49 Zedisehrift fiir die
gesamie Strafrechiswissenschaft (1929), 210,

Hirscaner, Huga:
Beitriige zur Beurtheilung der Entwurfes eines Strafgesetzbuches filr den nord-deutschen
Bund. Bonm, IST0.
Das gemeine deutsche Strafrecht. Bd.X. Bonn. 1881,
Harr, W. . A Treatise on the Foreign Powers and Juriediction of the British Crown.
Oxford. 1894,
Hawgezg, I A, Jurisdietion—Situs of the Crime (student note). 21 Eenfucky Law Journal
(1932), 99,
HirpUurgER, HENRI:
Rapport {on Exiraterritorial Crime and Extradition of Nationals]. Aefes du Congrés Péni-
tentiatre Inlernational de Bruzelles, ao(t 1900, II, 215,
Zwel Grundfragen des sogensnofen internstionsler Strafrechts. 20 Zeitschrift fir die
fAcsoate Sirafrechiswissenschaft (1900), 588,
Havs, J. J. Principes généraux du droit pénsl belge. Ghent and Paris, 1869,
HEFFTER, AUQUST WILHELM. Lehrbuch des gemeinen dentschen Strafrechts (8th ed.).
Braunschweig. 1857,
HEGLER, AUGUST:
Fragen des internationalen Strafrechts. Enfwurf eines Allgemeinen Deutschen Straf-
gesetzbuchs (Ausg, am 19 mai 1927}, Reichstag I1I. 1924/27. Drucksache Nr. 3380,



456 JURISDICTION WITH RESPECT TO CRIME

Anlagel. Dije Behandlung wichtiger Fragen der Strafrechtsreform in der auslindischen
Gesetzgebung, 8. 5-30.
Prinzipien des internationalen Strafrechts, in Strofrechiliche Abhandlungen, Heft. 67,
Breslau, 1906.
Hemwze, R. TUniverselle und partikulire Strafrechtspflege. Heidelberg. 1896.
Henny, Nogt., Le“Lotus’ 3la Courdela Haye. 2 Revue de droit international (1928}, 65.
Hewserr. Die Strafbarkeit der im Auslende begangenen Verbrechen, mit besonderer
Beriicksichtigung der Trage, ob ¢in im ataatenlosem Gebiete begangenes Verbrechen
ie Deutschen Reichestrafbariet, Teipzig. I1906.
Hepner, ApoLpe. Extraterritorial Criminal Jurisdiction and Its Effect on American
Citizeng. . S. 8en. Doc., 51 Cong. 1stgess., Mise. Doe. No. 211.  ‘Washington. 1880,
Heymaww, Epuarp.  Territorialititsprinzip und dag Distanzdelikt. Berlin. 1914,
Havrraeer, Oscan, Die Bebandiung der im Auslande berangenen Delikte nach dem
Rechte Grossbritanniens unter Beriicksichtigunp des Rechis der Vereinigten Staaten
von Amerika., 9 Zellschrift fdr inlernationales Prival- und Strafrecht (1809), 01,
HizrEL, ROBERT VON!
Deutsches Strafreeht. Bd. II, 69-78 and 169 ff, DBerlin. 1930.
Zeit und Ort der Tat. 37 Zeitschrift fiir die gesamle Strafrechiswiszenschaft (1916), 1,
Hirsceeers, RuporF. Die Regelung der Zusténdigkeit in internationslen Luftstrafrecht
nach der Beschlussen des comité juridigue international de Paviation von 3 Oktober
1930. 2 Archiv fir Luftrecht (1932), 159,
Bonaw, De delietis peregrinorum gtque puniendi ratione, Gropingen, 1823,
Horrr. Dels lntte contre le criminalisme international, 32 Jouwrnal du droit tniernational
privé (1907),, 631.

InrparromeEN:. Reati commessi all’estero da cittadini 0 in danno di cittadini. 24 Rivisia
penale (1886), 213,
Twsrrror pE DROIT INTERNATIONAL:

Seasion de Munich (1883). Conflit des Lois Pénales. 7 Annuaire de 1'Institul de Droil
Infernational (1883-1885), 123.

Session de Cambridge (1931). Le Conflit des Lois Pénales en matitre de compitence,
Annuaire de PInstilut de Droit Infernational (1931}, II, 109.

Towesco-Dovy, J.:

Rapport sur les travaux de la 1* Commission (droit pénal international), soumis & l'ns~
semblée plénidre, Premier Conférence Internationsle d'Unification du Droit Pénal
(Varsovie, November 1927). .dcfes de la Conférence, 137,

Rapport: Le probléme des écrits obscénes ef 'intérét de la répression. Troisieme Confér-
ence Internationale d'Unification du Droit Pénal (Bruselles, juin 1930). Actes de la
Conférence, 49.

and SavosoNesco, Georass. De Papplication par le jupe d'un état des lois pénales
étrangéres. Association Internationale de Droit Pénal, Deuxitme Conpriés Interna-
tional de Diroit Pénal (Bucarest, octobre 1929). Ades du Congres, 260,

and SaroMoNesco, GEORGES, Happort sur Vapplieation par le juge d'un éiat do lois
pénales étrangéres, Association Internationale de Droit Pénal, Congrés de Buoarest,
1028, 6 Revue indernationale de droif pénal (1929), 382.

IvaNOVEEY, 1., and Caaruanpes, L. Rapport [on Extraterritorial Crime and Extradition
of Nationsls]. Actes du Congrés Pénilentinire Internalional de Bruzelles, notit 1900,
Vol. 11, 241.

Jarry. IDes crimes et délits commis en mer 4 bord des naevires de commerce frangais en
temps de paix. Paris. 1800,

JerTEE, Epir. Handbuch des internationalen Privat- und Strafrechtes, mit Rilcksicht
auf die Gesetzgebungen Osterreichs, Ungarns, Crostiens u. Bosniens. Viennn and
Leipzig, 1893,



BIBLIOGRAPHY 457

Jors, B.:

De Papplication par le juge d'un état des lois pénales étrangdres. Association Imterna-
tionale de Droit Pénal, Deuxiéme Congrés Infernational de Droit Pénal (Bucarest,
octobre 19293, Actes du Congrds, 188.

Rapport sur Vapplication par le juge d'un étaf de lois pénales étrangéres, Association
Internationale de Droit Pénal, Congrés de Buearest, 1928. 6 Revue infernalionale
de droft pénal (19203, 310,

Jorpan, M. Cammirz, De Iz juridiction eompétente 4 Deffiet de connajire des crimes et
deélits comnis en heute mer sur des navires de commerce. Revue de drodt international
privé (1908), 341,

Jozoxn, M. P. Effet des rondameations prononeées, en matidre péngle, par une juridiction
étrangére. 1 Revue de droft {nternational et de ligislalion comparée (18069), 99,

Karran, Jarosrav, Y a-t-il Heu d'instituer une juridiction criminelle internationale? Ef,
dany la supposition d’wne répopse affirmative, comment IDorganiger? Rapport,
Association Internationsle de Droit Pénal, Conprés de Bruxelles (1026), 8 Revue
inlernationale de drodt pénal (1926), 420,

Kavrrmann, Delilie anf Stastlosems Gehiet. 1913,

Kirzmwaer, Frieprics, Ort und Zeit der Handhmg, Vergleichende Dardlellung des
deutschen und auslindischen Strafrechis. Heransgegeben auf Anregung des Reichs—
Justizamts, Allgemeiner Teil, I Bd., 137, Berlin, 1903.

Erer, HEmwricH, Eine Liicke im Tatbestande des Landesverrats. 29 Deutsche Juristen-
Zeitung {1924), 359,

KLEmFELLER, (.t

Dis internationale Strafrecht im deutschen, ésterreichischen und schweizerischen Vorent-
wurfe zu einem Strafgesetzbuch. 20 Zeftschrift fir inlernationales Rechi {1910), 109,

Internationales Strafrecht nach dem neuen italenischen und dem kiinftigen denischen
Strafgesetzbuch., 48 Zeitschrifi fir infernationales Rechf (1930-1931), 172.

Eomwig, Frirz, Grundziige des internationalen Strafrechts mit besonderer Berticksich-
tigung der neuen Entwiirfe Deutschlands, Oesterreichs und der Schweiz. Leistal, 1915,

Komter, I.:

Beitrige zum internationalen Strafrecht. 4 (Niemeyer's) Zedfschrift fiir infernationales
Frivat- und Strafrecki (1394), 225; 5 ibid., 232,
Internationales Strafrecht, Stuttgart, 1917,
Euerr. Die riumliche Kompetenzabgrenzung staatlicher Strafgewalt. Glarus. 1901.

Lasmapcn, Hemwrier, Auslieferungspflicht und Asylrecht., Eine Studie iiber Theorie
und Praxis des internationales Strafrechtes. Leipzig. 1887

LaRQUIER, FERNaND. Da la poursuife en France des erimes et délits comis en pays
ftranger. Paris. 1588,

Lavierracur, H. Revolutivnary Activities by Private Persons against Foreign States.
22 American Journal of International Law (1928), 105,

LEAGUE oF NaTions. Proceedings of the International Conference for the Adoption of &
Convention for the Suppression of Counierfeiting Currency, Geneva, 1929, Publica-
tions of the League of Nations, C. 328..114.1929.1L.

LesLonNp, RENE, Des délits extraterritoriaux. Paris. 1898,

Levi, Nwo, In tems di diritto penale internazionale, 21 Rivista df diriito internazionale
{1924, 3.

LEviTy, ALBERT!

Jurisdietion over Crimes. 16 A merican Journal of Criminal Law and Criminslogy (1925},
316.

A Proposed Code of International Crimingl Law. 6 Revue inlernafionale de droit pénal
(1529}, 18, (French irans,, ibid., 33.)

LiLtexTHAL, VON. Der Ort der begangenen Handlung im Strafrecht. Festgaben der
Dniv, Marburg fiir Wetzell, 1590,



458 JURISDICTION WITH RESPECT TO CRIME

TapPuANN. In wieweit ist im Falle der Verfolgung eines Deutschen wegen eines im Aus-
lande hegangenen Verbrechens oder Vergehens (§4 Z. 3 des Strafgesetzbuches fiir dns
Deutsche Reich) fiir die Frage der Verjihrung das Gesets des Auslandes massgebend?
(§5 2.2 des R. 8t. G. B.). 2 (Niemeyer’s) Zeitschrift fir inlernalionales Prival- und
Strafrecht (1892), 447.

LiszT, FrRANZ von:

8ind pleiche Grundsitze des internationalen Strafrechtes fiir die europiiischen Staaten
anzustreben und eventuell welche? In Sirafrechilicke Aufsdize und Vorirdge. 1Bd., 90.

and Deraquis, Ernsr (ed.). Strafgesetzbuck fiir das Deutsche Reich (25 Aufl.). Berlin
and Leipzig. 1920,

(heransg.). Die Strafgesetzgebung der Gegenwart in rechtsvergleichender Darstellung,
I Bd. Das Strafrecht der Staaten Europss. Berlin, 1804, II Bd. Des Strafrecht
der Aussereuropiiischen Staaten. Berlin. 1899,

Lehrbuch des deufschen Strafrechts (25th ed. by Eberhard Schmidt). Berlin and Teip-
zig. 1927.

Losz, Das Geseta zum Schutze der Republik vom 25. Mirz 1930. 99 Gerichtssaal (1930),
371

Loemerer, C. 8. The New Japanese Penal Code and its Doctrine of Extraterritorial
Jurisdiction. 2 American Journol of International Law (1008), 845.

Lomsarpt, Grovanwt, Dei delitti contro la fede pubblica. Biblioteca Giuridica Contom-
poranes, Trattato di Diritto Penale, Vol. 7. 2nd ed. Milano, 1923.

Loupar, Wizitian. Le droit pénal internationsl. 48 Journal du droit international privé
(1921}, 109,

M awrrepiva, GIUSEPEE:

Estraterritorialitd del diritto penale. 10 Archivio giuridico (1872), 153.

Unsa questione di diritto penzle internazionale, 13 Archivio giuridico (1874), 380.

Manzmvy, Vieewzo. Trattato di diritto pensle italinne (3d ed.). I. Turin, 1933; IV,
Turiz. 1935,

Marmy, M, . Du droit eriminel international. Rennes. 1878,

MarTvg, Joagoms PEpro. Da competencia penal internacional, segundo a lei portugueza,
Coimbra. 1902. )

MarTiTz, F. voN. Internationsle Rechtshilfe in Sfrafsachen. Beitriigo zur Theorie des
positiven Vélkerrechts der Gegenwart, Erste Abteilung. Leipzig. 1888; Zweite
Abteilung, Leipzig, 1807,

Massars, Epouarpo:

Rapport: Conséquences d’une condamnation prononeée 4 1'étranger, en ce qui concerne In
capacité du citoyen sur le territoire de 1’état dont il est ressorfissant., Deuxidme Con-
férénce Internationale ' Unifieation du Droit Pénal (Rome, mai 1928, VI). dectesdeln
Conférence, 35.

Rapport: "Extradition, Troisiéme Conférence Internationale pour I'Unification du Droit
Pénal (Bruxelles, juin 1930). Actes de lo Conférence, 21,

Massmea, A. Notion de Papplication des lois territoriales frangaises au point de vue pénal
et de ses exceptions. Montpellier, 19413.

Matos, Jogi. Curso de derecho internacional privado, 475-489. Guatemala, 1021,

Marrer, Paon. La compétence pénale des tribunaux frangais et les conflits de lofa, 31
Journal du droit international privé {1904), 590.

Mzt, F.  Lehrbuch des internationalen Strafrechts und Strafprozessrechta.  Zurich, 1910.

MzenpeLENYT, Laptenas pE.  Poursuite criminelle par les juridictions hongroises aprés un
acquittement définitif en Autriche, 11 Revus internationale de droit pénal (1934), 239.

MEMNDELSSOEN-BARTHOLDY, A.!

Internationales Strafrecht und Politik. 33 Deulsche Juristen-Zeitung, Heft 1 (1928), 54.

Das riumliche Herrschaftsgebiet des Strafgesetzes. Vergleichende Darstellung des



BIBLIOGRAPRY 459

deutschen wond suslindischen Strafrechts. Herausgegeben auf Anregung des Reichs-
Justizamts. Allgemeiner Teil, VI Bd., 85. Berlin. 1908,

Mewnacgxr, Roperr. Das Schutzprinzip in den neueren Gesetzen und Entwirfen Ita-
liens, Spaniens, Osterreichs, Deutschlands und der Schweiz (Rechtsvergleichende Dars-
tellupg). Erlangen. 1931.

M=reIER, At

Le corflit de lois pénales en matitre de eompétence. 58 Revue de droit international ef de
legislation comparée (1931), 439,

Le conflit des lois pénales en matiére de compétence. Anrnuaire de PInstifut de Drait
International, Session de Cambridge (1931), T, 84, Observations de M. le professeur R.
NEUMEYER, ibid., 152. Observations de M. Cr. oB Bogex, #bid., 157.

Consultation. Permanent Court of Infernational Justice, Series C, No. 13, II, Twelfth
segsion. The “Lotua” Case, 396,

MEerTGENBERG, WOLFGANG. Freies Geleit und Exterritorialitit. 27 Valkerrechisfragen
{Heinrich Poll und Max Wenzel, heraus). DBerlin, 1929,

METYER, ALEX. Luftfahrt und Strafrecht. 2 Arekiv fiar Luftrechi (1932), 150,

MEYEROWITZ, ARTHUR. Staatsangehorigheit und Strafrecht nach dem deutschen Reichs-
strafgesetzbuch. 9 (Niemeyer's) Zestschrift far infernationales Privat- und Strafrecht
(1899), 273.

MogerLy, KIng:

Criminal Jurisdietion—Sius of the Crime (student note). 21 Kentucky Low Journal
(1933), 207.

Jurisdiction—Situs of Crime, Tbid., 492,

Moar, Roeerr voN. Staatsrecht, Vilkerrecht und Politik. Bd, I. Tibingen. 1860,

Mowaco, R. Natura della competenza dello stato secondo il dmtto internazicnale. 24
Rivixda di diritle internazionale (1932}, 36, 161.

Mont£ase. De Pautorité de Ia chose jugée qui g’attache aux jugements étrangers rendus
en matidre eriminelle. 12 Journal du drodt international privé (1885), 397.

Moong, JorN Basserr. Report on Extraterriforial Crime and the Cutting Case. Wash-
ington. 1887.

Morrrven, Evizro.  Quelques eonsidérations sur les conflits internationaux de juridiction
en matitre pénal adronautique. 12 Repue juridigue inlernational de la locomotion
wérienne (1928), 398,

Nacasauvr, Pavr, Droit pénal international. In De Tapradelle and Niboyet, Répertoire
de droif infernational, VII, 441. Paris. 1930,

Neororoxtes, Minrzapes. Zustindigkeit der Staaten fiir die auf dem Meers beganpenen
Delikte. Berlin. 1894,

NEUMETER, KarL:

Die gemeinrechtliche Entwickelung des intermationalen Privet- und Strafrechts bis
Bartolus. Erstes Stlck. Miinehen. 1901; zweites Stiick. Miinchen, Berlin und
Leipzig.

Die verbotene Bandlung i internationalen Strafrecht. 23 Zeifschrifi fir die gesamie
Strafrechiswizsenschaft (1903), 436.

WNevtaarg, Epwarn, Repport: La irzite des esclaves. Troisidme Conférence Internse
tionale d'Unification duo Droit Pénal (Bruxelles, juin 1830). Acfes de la Conférence,
61,

NiemevEeR, VicTor. Crimes et délits commis 4 bord des adronefs. 13 Droit adrien {1929),
285,

Notz, WitLiam, The Webh-Pamerene Law—Extraterritorial Effect of the Unfair Compe-
tition Clause. 20 Yale Law Journal (1919), 20,



460 JURISDICTION WITH RESPECT TO CRIME

Novetn, Grovannt Rapport: La nouvelle législation pénale et pénifentiaire en Ifalie.
Recueil des documents en matitre pénale ef pénitentiaire, Bullelin dela Commission Infer-
nationale Pénale ef Péniteniiaire, mars 1932, Vol. I, liv. 1, p. &

Onmv, X. Du droit répressif dans ses rapports avec le territoire. Brussels. 1864,

Orivr, Lomis, Des délits commis 3 l'étranger d'sprés les dispositions du nouvean code pénsl
italien. 21 Revue de droft infernational ef de Hgislation comparée (1889), 37.

Ormz, FErvanno. El derecho internacional en el nuevo proyecto de Cédigo Criminal
Cubano. 9 Revista de derecho indernacional (1926}, 225.

OrtoraN, J. Eléments du droit pénal {4° ed. par M. E. Bonnier). Parig, 1875.

OvVERBECE, ALFRED VoN. Uber die Anwendung des Strafrechts eines Staates auf Taten, die
von Auslindern susserhalb seinea Gebietes begangen sind. 47 Schweizerische Zeitschrift
Far Strafrecht (1933), 310.

Pace, Wirrrazt H. ‘The Extraterritorial Effect of Criminal Statutes. Proccedings of {he
Second Pan-American Scientific Congress (Waghington, 1015-1818). Section VI, Vol
VII, 587. Washington. 1917.

Pamprrr, M. Deireati estraterritoriali, Turin. 1876.

Piscaon, Hexrt, Rapport [on Extraterritorial Crirmme and Extradition of Nationals).
Actes du Congrés Pénilenttaire Inlernational de Bruzelles, a0t 1900. Vol IT, 279,

PELLA, VESPABIAN V.!

La criminalité collective des &tats et le droit pénal de avenir. Bucarest, 1026,

La criminalité de Ia guerre et les illusions de la paix. 8 Revue internalionale de drail
pénal (1931), 64

Des incapacités résultant des condamnstions pénales en droit infernational, Travaus de
la Conférence de Droit Pénal de la Faculté de Droit, Université de Pariz, No. 12. Parin.
1920.

De Finfluence d’une juridiction criminelle internationale, Rapport, Assoeiation Inter-
nationale de Droit Pénal, Congrés de Bruxelles {1926). 3 Revue inlernalionale de
droil pénal (1926}, 391.

Un nouveau délit. Lo propagande pour la guerre d’agression. 3 Revue de droit infer-
nationgl (1929), 174.

Rapport sur un projet de statut d'une cour eriminelle internationale présenté au conseil de
direction de A. I. D. P. 5 Revue infernationale de droit pénel (1928), 265,

La répression des erimes contre la personalité de "état. 33 Recueil des Cours de VA cadémis
de Dreft Indernational (1930-11T), 677.

La répresgion de la piraterie. 15 Recueil des Cours de ' Académie de Droit Internalional
(1926-V), 149,

Peraren, J.  Pour quels délits convient-il d’admetire 1a compétence universelle? Rapport,
Troisitme Congrés International de Droit Pénal (Palerme, 1933). 9 Revue inlerna-
tionale de droif pénal (1932), 42,

PermaNenT CouRT OF INTERNATIONAT JUSTICR:

Publications, Series A, Judgment No. 9. Case of the 8. 8. “Lotus.” Leyden. 1927.

Publiestions, Series C.  Acts and Docnments relating to Judgments and Advisory Opin-
ions given by the Court. No. 13, II, Twelfth (ordinary) Session (1927). The “Lotys”
Case. Documents relating to Judgment No. 9 (Sept. 7, 1927).

Pessmva, Hennr.  Rapport [on Extradition of Nationals]. Aefes di Congrés Pénilentiaire
Inlernational de Bruzelles, aolt 1900, Vol. IT, 297.

Poorrew, M. Des crimes et délits commis & bord d’aéronefs envol. 13 Drodl aérien (1929},
280,

PracenTmvi, Mario:

L’internazionalizzione del diritto penale. 37 La giustizia penale (1932}, 685,

Territorialith ed estraterritorialitd delln legge penale. 4 Riviste de dirillo ¢ procedura
penale militare (1933}, 107.



BIBLIOGRAPHY 461,

Prasca, Ricaarp. Das Prinzip des Weltstrafrechts, Warzhbure, 1928,

Porrtevy, Arr. 1E. Rapport (on Extraterritorial Crime and Exiradition of Nationsals],
Acles du Congrés Péntlentinire International de Bruzelles, aott 1900. Vol. II, 263.

Povrrrms, N.:

Y a-t-il Heu d’instituer une juridiction crimirelle infernationale? Et, dans la supposition
d*une réponse affirmative, comment Porganiser? Rapport, dssociation Internationsle
de Droit Pénal, Congrés de Bruxelles (1926), 3 Revue inlernationale de droit pénal
(19263, 370.

Y a-t-il lieu d’instituer une Cour de Juridietion criminelle internationale; et, dans la sup-
position d'une réponse affirmative, comment Porganiser? Association Internationale
de Droit Pénal, Premier Coxgprés International de Droit Pénal (Bruxelles, juillet 1926).
Actes du Congrds, 409,

Ponr, Pavr. Doctrinal note on Ref. (ch. erim.) 31 aolit 1855, 8 Revue critique de Iigisla-
tion «f de jurisprudence {1856), 401,

Porrar, Roger. Llaffaire dn “Lotus” devant la Cour permanente de Justice interna-
tiongle et devant I'opinion publique. Paris. 1928.

Pororicklr, MicBEL pE, Sur la répression des fausses nouvelles suseeptibles de troubler leg
relations pacifiques entre les Etats. Rapport, Troisitme Congrés Internafionsl de
Droit Pénal (Palerme, 1933), 9 Revue infernationale de droit pénal (1932), 12,

Povener, Ava.  Droit de poursuite des crimes commis en pays étrangers, 20 Revue crilique
de lgilation et de jurisprudence. 554, and 21 4bid. (1862), 437.

PovstorosLEw, PIEERE, Rapport [on Extraterritorial Crime and Extradition of Nationals].
Aeles du Congrés Péntlentiaire Inlernational de Bruzelles, aott 1900. Vol, 11, 313.

Praag, L. von. Juridietion et droit international public, La Haye. 1015,

PreEUss, LAWRENCE:

International Law and Germean Legislation on Political Crime, Transaclions of the
Grofius Sactefy. London, 1934,

La répression des erimes et délits contre 1a sliveté des états étrangers. 40 Revue générale de
drodf international public (1933), 606,

Porace, Digsertatio de questione guatenns vel in regno vel extra regnum delinquentes
nostris legibua poepalibus tezeantur. Brussela. 1326.

RapvLesco, Juan:

Rapport: Faux monnzyage. Troisitme Conférence International d’Unification du Droit
Pénal (Bruxelles, juin 1830). Adies dz Iz Conférence, 25.

Les délits pour lesquels #1 convient d’admetire la compélence universelle. Rapport,
Troisitgme Congréa International de Droit Pénal (Palerme, 1933). 9 Revue inferna-
lionale de droit pénal (1932), 24.

Rarorort, 8. Aftentats et complots contre la sireté de I'état. De Lapradelie ef Nibo-
vet, Réperlojre de drotl infernational, IT, 230. Paris. 1929,

RAPPAPORT, EMIL STANIRLAW:

Motion au sujet de la propsgande de la guerre d’agression. Premier Conférence Inter-
nationale d’Unification du Diroit Pénal (Vamsovie, noverbre 1927), Aetes de la Confér-
¢nee, 38; also in Revue pénitentiaire de Pologne, janvier, 1028, 124,

The Problem of the Inter-State Pensl Law. 18 Tronsactions of the Grotius Society (1932),
41,

Ravizza, ApeLaiso, Competenza per i reati commessi a bordo di navi mercantili. 68
Giurisprudenza Italiane (1914, 2), 463.

Recierreros T Booper, Erasmo. Y e-t-il lieu d’instituer une juridietion eriminelle inter-
pationale? Et, en supposant uns réponse affirmative, comment DPorggniser? Asso-
ciation Internationale de Droit Péral, Premier Congris Internafionsl de Droit Pénal
{Bruxelies, juillet 1926). Acfes du Congres, 871,



462 JURISDICTION WITH REBPECT TO CRIME

Rexaorr, L.:

De l'exercice de la juridiction eriminelle d'un état dans la mer territoriale. 6 Journal du
droit international privé (1879), 238.

Rapport: Quelgues lois récentes relatives & la répression des faits délicteux commia hors
du territoire. 9 Bulletin de la Société de Législation Comparée (1880), 380,

RmpeLn, WiLniaM Renwick. Exiraterritorinl Crimingl Jurisdiction in British Canada.
40 Canada Law Times (1920), 491.

De Rope. Rapport [on Extradition of Nationals]. Aeles du Congrés Péntlentiaire Inter-
national de Bruzelles, aolit 1800. Vol. 1T, 365.

Rooer, K. Uber den Umfang der Plicht und des Rechts der Bestrafung oder Ausliefer-
ung, insbesondere hinsichtlich der ausser Landes oder von Ausliindern begangencn
Verbrechen. 30 Zeifsehrifi fiir die gesamfe Slaatswissenschaft (1874), 664,

Romsrawp, W. voN. Das interpationsale Strafrecht. Krste Abteilung: Kritil der inter-
nationalen Strafrechistheorien. Leipzip, 1877,

Rowny, ALRERIC:

L’affaire Cutting. Conflit enire les EtateUnis du Nord et Te Mexique en 1836, 20
Revue de droit internalional el de législation comparée (1883), 559,

Rapport [on Extradition of Nationals and Extraterritorial Crims)., Acles du Congrés
Pénitentinire Inlernational de Bruzelles, aolt 1900. Vol. IO, 377.

Le statut personnel en matiere de droit pénal. 31 Revuede droit international ¢t de Wgisla-
tion comparée (1899), 43.

Rousy, A, Derecho penal infernacional, Buenos Aires, 18086,

Rousseaw, Cranirs. Llaménagement des compétences en droib international. 37 Revue
générale de drott inlernalional public (1930), 420.

Rovux, J.-A.: '

Affgire du “Lotus®, 4 Revue internalionale de droit pénal (1927), 326.

A propos d"une cour de cassation internationzle. 6 Revue internalionale de droit pénal
(1829), 12.

Flentr’aide des états dans Ia lutte contre Ia criminalité. 36 Recueil des Cours de Udca-
démie de Droit Infernational (1931-II), 81.

Ronorrs. De poens delictorum extra territorium admissorum. Erlangen. 1790.

Riumre, Gustavy Carz. Ort und Zeit der Handlupg im Strafrechte. Stuttgart. 1926.

Ruz, Roperr, L'affaire du Lotus. 55 Kevue de droit inlernational el de législation com-
parée (1928), 124,

Rrcrirs, Ravaonp pp.  Affaire du West-Hinder. § Revue infernationole de dreit pénal
(1928), 207.

Saqone, GrosErrE;
1l delitto internazionale, Palermo. 1927,
Pour un droif pénal internationsl. 5 Revue infernationale de droit pénal (1928), 363,
SaLDafta, QUINTILIANO:
La défense sociale nniverselle, Bxtrgit de Ia Revue inlernationals de sociologie. Parin.
1925, '
La justice criminelle internationale. Association Internationale de Droit Pénal, Premicr
Congres International de Droit Pénal (Bruxelles, juillet 1926). .deles du Congris, 377.
La jJustice criminelle interrationale. Rapport, Assoeintion Internationale de Droit
Pénal, Congrés de Bruxelles (1926). 3 Rewvue infernationale de droil pénal (1926), 338,
La justice pénale interngtionale, 10 Recuedl des Cours de VAcadémie de Droil Intorna-
ifonal (1925-V), 227.
Sarviors, Gaprrery. 1l caso del “Lotus.” 19 Riviste di diritlo inlernazionale (1927), 521.
ScEAUBERG:
Dag Infercantonsle Strafrecht der Schweiz. 16 Zeftschrift fir schweizerisches Recht
(1869), 107.
Das internationale Strafrecht der Schweiz. Zurich, 1870,



BIBLIOGRAPHY 463

ScrTATARELLA, R.:

Deireati commessi all’estero.  Florence. 1880,

Del territorio nelle sue attinernze eolla legge penale. Siena. 1870,

ScavepLEr.  Der Ort der begangenen Handlung in strafreehtlicher und strafprozessualler
Bezichung, Tibingen. 1886,

Scuifrze, TeEEopOR REINEOLD, Lehrbuch des deutschen Strafrechta auf Grund des Reichs-
strafgesetzbuches. Leipzig. 1874,

Scrwanze, voN. Die Wiedersufnahme im Inlande gegen ein im Auslande gesprochenes und
vollzogenes Straferkenntniss. 12 Gerichissaal (1860), 176.

Serr.  Die international-rechtlichen Bestimmungen im neuen #alienischen Strafgesetz-
buch. 1 (Niemeyer's) Zeitschrift fiir internalionales Privat- und Strafrecht (1891), 24,

SryrerTH, EUGEN. Inwiefern sind die Strafgesetze eines deutschen Einzelstastea ausserhalb
desselben anwendbar? 10 (Niemeyer's) Zetischrift fir inlernationales Prival- und
Strafrecht (1900), 177,

Stessg, Gustave, L’arrét du Totus ep droit international, 17 Rerue du droit maritime
eotnparé (1928), 7,

Sz, E.:

Le droit pénal international d’aprés les nouveaux codes polonsis. 61 Revue de droif inler-
national of de Kgistalion comparée (1934), 325, 530.

La réforme allemande et Pévolution du dreit pénal international. 55 Revue pénitentigire
et de droit pénal el éludes criminologiques (1931), 276.

Swrrm, H, A, Aspetti internazionsli del progetto di codice penali italiano. Annuaric di
diritlo comparativo e df studi legislativi (1930), Vol. VI, Parte I, Frse, I, 59.
SoEaLskr, W.:

Exéeution des jugements répresaifs étrangers.  Association Internationsle de Droit Pénal,
Deuxidme Congrés International de Droit Pénal (Bucarest, oetobre 1929). Actes du
Congres, 241,

Rapport: Propagande de la gnerre d’agression comme délit du droit des gens.  Troisidme
Confirence Infernationale d’Unification du Droit Pénal PBruxelles, juin (1930).
Actes de lg Conférence, 56,

Rapport sur 'application par le juge d’un état de lois pénales étrangires. Association
Internationsle de Droit Pénal, Congrés de Buearest, 1928. 6 Revue iniernationale de
droff pénal (1929), 363.

SoLna, GEorG., Das Weltreehtsprinzip im internationslen Strafrecht. Zurich. 1927,
SteenEN, J. F. De I'impuissence de la législation anglaise 3 punir les nationaux pour
crimes ou délits commis & 'étranger. 34 Journal du droft infernational privé (1887), 128,

Tarer, Hermany. Die Geltung des Territorialprinzips im deutschen Reichsstrafrecht.
Stuttgart. 1902,

Tivggipks, O, G.  Le projet du nouvean code pénal hellénique et le droit des gens. 5
Revue internationale de droii pénal (1028), 165.

TrEzaRD, LéoroLp, Modification des Articles 5, 6 et 7 du Code d'Testruction Criminelle,
26 Revue critique de Wgislation ¢f de jurisprudence (1866), 364.

ToBar ¥ Borgoffo, C. M. Du conflit international au sujet des compétences pénales.
Paris. 1910,

Tomt, Evstacaio.  Derecho pengl internacionsl—De la jurisdiccién. Montevideo. 1922.

Trave, MicraEL, Das universelle Schutzprinzip und das Prinzip der identischen Norm,
als ein regulierender Faktor der staatlichen Strafkompetenz. Strafrechiliche Abhand-
tungen, Heft 167, Brealau. 1013.

TrAVERS, MAURICE:

Des arrestations au cas de venue involontairs sur le territoire. 13 Revue de droit interna-

tional privé (1917), 627,



464 JURISDICTION WITH RESPECT TO CRIME

Compétence eriminelle. De Lapradelle et Niboyet, Réperloire de droil inlernational, IV,
360, Paris. 1920,

Le droit pénsl international et sa mise en oeuvze en temps de paix et en temps de grerre.
§ Vols. Paris. 1920-1922.

De Veffet en France des jugements répressifs étrangers, 10 Revue de droit infernational
privé et de drofl pénal infernational (1914), 477.

Yes effets internationaux des jugements répressifs. 4 Recueil des Cours de I’ Académie de
Droit Infernational (1924-IIT), 419,

Ylenfr'aide répressive internationale et In loi francaise du 10 mars 1927, Paris. 1928.

TrepvreN, B, Cours elémentaire de droit criminel, Vol. 2, 120~133. Paris. 1854

Vaca-Guzarawy, Sanwrago. Derecho internacional penal. Buencs Aires, 1888,

Varra, 0. La pave in alto mare. Studio di diritto pensale internazionale maritimo.
Firenze. 1892,

Veezun, J. W. H., ILlaffaire du “Lotus” devant la Cour permanente de Justics infernn-
tionsle, B& Revue de droit infernational el de Ugislation comparée (1928), 1.

VorerorT, A. Desg crimes et des délits commis & I'étranger eb de In néeessité d’uno réforme
4 ce sujet dans la lépislation frangaise. Paris. 135K5.

Vrrowo ne Micaeus. Pour quels délits convient-il d’admettre 1a compétence universelle?
Rapport, Troisigme Congrés Internationsl de Droit Pénal (Palerme, 1033). 9 Revue
infernationale de drott pénal (1932), 1; Annexes, 10.

Vorrarany, K. Crimes et délits 4 bord des adronefs en droit interpational. 15 Droil
aérien (1981), 26.

Warrnsr, Hener, Llaffaire du “Lotus” ou de abordage hanturier en droit pénal infer-
national. Pariz. 1928,
Weeser, H. von. Internslionsle Sirafgerichtsbarkeit. Viélkerrechisfragen, Heft 40.
Berlin and Bonn. 1934, i
WroeEr, AnprEas. Zur Behandlung der politischen Verbrecher im internntionnlon Straf-
recht. Berneck. 1887,
Weaner, A.  Uber den Geltungsbereich staatlichen Strafrechtes. In Festgabe fir von Frank,
I, 98 Tibingen. 1930.
Wang, . W. W. De delictis a civibua extra civitatem commissis eorumdemque puniendi
ratione. QCriningen. 1824,
WesTeARE, Jomrn. Relf Pregervation as s Ground of Criminal Jurisdiction. Collected
Pagpers of John Westlake, 126. Cambridge. 1914,
vaN WEYCE, van Asca.  De delictis extra regni territorium admissis, TUtrecht, 1839,
WaarTon, Fravors:
A Treatise on the Confliet of Laws (3rd ed., by Geo. H. Parmele). Rochester. 10085,
Extraterritorial Crimne, 4 Southern Law Review (n.s., 1875), 676.
WuLraus, JorN FiscEER:
Laffaive du “Lotus™. 35 Revue générale de droil international public (1928), 361.
The Caze of the “Lotus”. Chapiers on Current Internotional Low and the Leaguo of
Nalions, Ch. 9. London, New York, Toronto. 1929.
Witroogary, W. W. Fundamentzl Concepts of Public Law. Ch. 22, New York, 1924,
Wooisey, LestEr H. Extraterritorial Crimes, 20 Awmerican Journal of Infernational
Low (1926), 757.
Wourrert. Rapport [on Extraterritorial Crimne and Jurisdiction over Nationnls]: Ackes
du Congrés Pénitentiaire International de Bruxelles, zolt 1900. Vol. II, 403.

Yawrcaerr, Naovm Y. De la compétence territorinle et personnelle et de Vextradition
F’aprés le nouvean Code pénal bulgare. 24 Journal du droft internalional privé (1897),
315.



BIBLIOGRAPHY 465

Zrrermann, B, Geltungghereich und Anwendungshereich der Gesetze. In Festgabe fuir
Karl Bergbohm, 207. Bonn. 1919.
ZuckEn:

Degs sogenannte internationale Strafrecht nach den Bestimmungen des letzten Entwurfes
des daterreichischen Strafgesetzes. 3 (Niemeyer’s) Zeifschrift fiir internationales Privat-
und Strefrecht (1893), 607.

Uber die riumlichen Grenzen fiir die Wirksamkeit des Strafgesetzes vom Standpunkte des
neuesten dsterreickischen Strafgesetzentwurfes, 1 (Niemeyer's) Zeitschrift fir interna-
tionales Prival. und Strafrechf (1891), 204,



ARTICLE 1. USE OF TERMS

[As the term is used in this Convention:]
(a) A **State? is a member of the community of nations,

COMMENT

The term *“State’ is used in this Convention in a sense substantially sim-
ilar to the sense in which it is used in the Draft Convention on Competence
of Courts in Regard to Foreign States, Art. 1 (2}, Research in International
Law (1932), p. 475. The present Convention is concerned only with those
entities which, by virtue of their nature and organization, are capable of and
do in fact enjoy membership in the community of nations, and whigh, by
virtue of such membership, are able to exercize the competence to prosecute
and punish for erime which international law accords to members of the
international community.

The additional requirement of maintenance of diplomatic relations with
other members of the community of nations, included for obvious reasons in
the Draft Convention on Diplomatic Privileges and Immunities, Art. 1
(=), Research in International Law (1932}, p. 42, would appear to be un-
necessary in the present Convention. Indeed, where i ¢an be demon-
strated that a “State” claiming jurisdiction is a member of the community
of nations, slthough it does not maintain diplomatie relations with other
memberg of the community {e.g., India), there is no reason why it should
not be within the seope of the present Convention.

Thus, as used in this Convention, the term *8tate” is not confined to com-
maunities which are completely independent in the constitutional sense,
Member States of the German Reich, certainly prior to 1919, and the British
Dominions and Indis since 1919, may be considered 238 members of the com-
munity of nations, and hence as “States” within the meaning of thig Con-
vention, notwithstanding possible doubts as to their status in the constitu-
tional sense. Whenever such member States or Dominions, parties to the
present Convention, act in an international capacity in a matter within the
seope of this Convention, their action is governed by the principles set forth
in this Convention.

On the other hand, this Convention is not concerned with political sub-
divisions as such. Where a State permits its international competence to be
exereised in part through its political subdivisions, as in the United States of
Ameriea, the activity of the subdivisions is regarded as State activity and
this Convention deals with it only as State activity.

In case of political subdivisions which are also members of the community
of nations, it is conceivable that the respective competences of the composite
member and its subdivisions, or the respective competences of subdivisions
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inter se, may be governed in part by international law. Usually, however,
there is a constitutional auwthority, such as the Judieial Committee of the
Privy Counecil for the British Commonwealth of Nations, which resolves
sueh guestions aceording to principles of internal or comstitutional law.
The prineiples of internal or constitutional law may be inspired by and
practieally identical with relevant principles of international law and conse-
quently may afford the most significant of analogies; but it is to be empha-
sized that references to such principles are by way of analogy only and that
the present Convention is not applieable ex proprio vigore.

In case of politieal subdivisions which are not members of the community
of nations, such as the states of the United States of America, the respective
competences of the State and its subdivisions, or of the subdivisions infer se,
are governed solely by internal or constitutional lasw and the present Con-
vention is inapplicable. Nevertheless the internal or constitutional law
governing penal competence may be, and sometimes is, so similar to interna-
tional law as to provide analogies of exceptional significance and utility.
The interstate cases arising among states of the United States of America
contribute much material which may be used in this way; and consequently
they have been cited freely throughout the comment on the present Conven-
tion. The use of such materials makes it 2ll the more essential to emphasize
that the present Convention is econcerned only with the competence of
Btates which are members of the community of nations. It is not concerned
with the internal organization of the State or with the distribution within the
State of the competence defined,

[As the ferm is used in this Convention:]
(b} A State’s “jurisdiction” is ifs competence under international law to
prosecute and punish for crime,

COMMENT

The term * jurisdietion’ is here used to deseribe the competence of the
State. It is used in no other sense. The Convention is concerned only
with the international eapacity of States and consequently the term “juris-
dietion” is never used to describe the competence of courts or other govern-
mental ageneies within States. Cf. Foster, “ Jurisdietion,” Encyclopedia of
the Social Sciences, VIII, 471; van Praag, Juridiction ef Droit International
Public (1915), p. 49. The jurisdiction to prosecute and punish for crime is
thus the international eapacity of the State to act for a particular purpose.
The term is used, in deseribing the international capacity to prosecute and
punish for crime generally, substantially as it is used in the Draft Convention
on Piracy, Art. 1 (1), Research in International Law (1932), p. 767, in de-
fining a similar capaeity with respect to a particular erime.

The international competence of the State may be regarded, from one
point of view, as something with which international law invests States, or



468 JURISDICTION WITH RESPECT TO CRIME

from another point of view, as the result of an absence of legal restrictions
upon Stafe activity. The opinion of the Permanent Court of Infernational
Justice in the case of the 8.8. Lofus takes note of these two points of view as
follows:

The French Government contends that the Turkish eourts, in order
to have jurisdietion, should be able fo point to some title to jurisdiction
recognized by internationsl law in favor of Turkey. On the other
hand, the Turkish Government takes the view that Article 15 allows
Turkey jurisdiction wherever such jurisdiction does not ¢come into con-
flict with. & principle of international law., (Publicalions of the Perma-
nent Cowrt of International Justice, Series A, Judgment No. 9, p. 18.)

According to the French view in the S.8. Lotus, international law attributes
competences to the several States and a State has only that compefence with
which it is invegted by international law, See Roussean, ““L’aménagement
des compélences en droit international,” 37 Rev, Gén. de Dr, Int, Pub, (1930),
420. According to the Turkish view in the S.8. Lofus, on the other hand, it
follows from the very nature of sovereignty that a State must be considered
competent unless it can be shown that it is expressly restricted by a rule of
international law. The Permanent Court of International Justice appears
to have regolved the point, in the case presented, in favor of the Turkish
view. On this question the opinion concludes: .

In thege circumstances, all that ean be required of 2 Btate is that it
should not overstep the limits which international law places upon its
jurisdietion ; within these limits, its title to exercise jurisdiction rests in
itg,)sovereignty. (Publications P.C.I.J., Series A, Judgment No, 9, p.

The two p'oints of view presented in the case of the 8.8. Lotus may be re-
garded as essentially nothing more than two avenues of approach to a single
principle, significant only gs the choiee between them may determine which
contestant should take the inifiative in proving the law in the cage hefors
the court. One avenue of approach emphagizey the idea of capacity to actin
the exercise of competence, the other the iden of limitations upon capaecity.
Both ideas are implicit in the concept of competence and in the term which
is used in this Convention to deseribe it. It has seemed appropriate, there-
fore, without further refinement, to use the term *‘jurisdiction’ to denote
the competence of States which it is the object of this Convention to de-
termine.

The competence to be determined is the competence ““to prosecute and
punish for crime.” ‘‘Prosecute,” it should be understood, includes all the
stages in a penal proceeding, from preliminary investigation, through trial,
to final adjudication on appeal in the fribunal of last resort. ‘‘Punish”
includes both the execution of sentence and the remission of penalty. The
concept of punishment dees not inelude those forms of coerciom, such as
punitive damages or imprisonment for debt, which are provided primarily to
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facilitate eivil reparation {o injured individuals. On the other hand, the
concept does include more than coercion in the form of penalties, such as
fines or imprisonment. Punishment may inelude coercion in the form of
preventive, correctional or therapeutic measures. Indeed, in modern penal
legislation it is coming increasingly to include sueh measures.

[As the term is used in this Convention:]
(¢) A “crime” Is an act or omission which is made an offence by the law
of the State assuming jurisdiction.

COMMENT

As already noted in the comment on par. (&) and par. (b) of this article,
the term “State” is used throughout the present Convention and comment
to designate the subject which has an international penal competence and
the term ‘‘jurisdiction” to deseribe that penal competence. The term
“prime*’ is used throughout to designate the object of the competence.

In the first place, since international penal competence is not eonesrned
with the distinetions between major and minor offences which are made in
various systems of national law, it is important that the term ‘‘erime” be
used in a sense broad enough to include every offence (énfraction) which is a
proper object of international penal competence. It should include both
the “felony® and *“‘misdemeanor” of Anglo-American jurisprudence, In
French legistation, ¢nfraction includes coniravention, délit, and créme, France,
Penal Cede (1810), Art. 1. Corresponding terms in German legal termi-
nology are Ufbertretung, Vergehen, and Verbrecken. Sec Austria, Penal Code
(1852), Art. 1; Germany, Penal Code (1871), Art, 1. A “erime” is “an act
or omission which is made an offence.” See the opinion in AMoore v. People
of the State of Illinois (1852), 14 How. (U. 8.) 13. On the other hand, it is to
be emphasized that the term ineludes only those acts or omissions which are
denounced as offences, 7.2, as zefs or omissions inimical to the public in-
terest. It never includes mere civil wrongs which may be expiated by
restitution or reparation to the injured individual, In short, it describes the
object of a competence whose scope may be as exactly defined, in this re-
spect, as the distinetion between criminal and civil wrongs permits.

In the second place, ag the term is used in this Convention, no aet or
omission can he a ‘‘erime” unless it iz ““made an offence by the law of the
State assuming jurisdietion.” This limitation is of fundamental impor-
tance. On the one hand, it expressly excludes vicarious enforcement by
one State of the penal laws of another, A Siate may claim jurisdietion
only with respect to an act or omission which is made an offence by its own
law. On the other hand, it excludes likewise the vicarious enforcement by &
State of an international pepal law. The concept of an aet or omission
which is denounced as a crime by international lIaw only is outside the scope
of the present Convention,
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The concept of an international penal law, under which States as well as
individuals might be punishable, has been the subject in recent years of a
noteworthy literature. See H. H. L. Bellot, * Draft Statute for the Perma-
pent Internafional Criminal Court,” 33 Infernational Low Assecialion,
Report of Conference (1924), p. 75; Brierly, “Do We Need an International
Criminal Court?”, Brif. Yearbook Int. Low (1927), p. 81; Caloyanni, *“The
Permanent International Court of Criminal Justice,” 2 Rev. Int. de Dr.
Pén. (1925), p. 326; 3 tbid. (1926), p. 492; 5 <bid. (1928), p. 261; Caloyanni,
“ An International Criminal Court,” 14 Transaciions of the Grotius Sociely
(1928), p. 69; Donnedien de Vabres, Les Principes Modernes du Droit Pénal
International (1928), pp. 403441 ; Efremoff, “ Levolution de I'idée de la crimi-
nalitt internationale,’ 9 Rev. de Dr. Int. (1932), p. 226; Lévitt, “ A Proposed
Code of International Criminal Law,” 6 Rep. Int. de Dr, Pén. (1929), p. 19;
Pella, La Criminalité Collective des Etats (1925); Politis, Les Nouvelles Ten-
dances du Droit International (1927), passim; Rappaport, ““The Problem of
the Inter-State Penal Law,” 18 Transactions of the Grotius Society (1932), p.
41; Sagone, Il Delitto Internazionale (1927); Saldafa, “La Justice Pénale
Internationale,” Académie de Dr. Int., Recueil des Cours (1925), III, pp.
227-425; H. von Weber, Internationale Strafgerichisbarkeit (1934}; Williams,
Chapters on Current International Law and the League of Nations (1929), ch,
10; Premier Congrés International de Droit Pénal (Brussels, 1926), Actes du
Congrés, p. 377; Association international de droit pénal, *‘Procéds-verboux
des travaus de la commission chorgée de la rédaction d'un projet de code pénal
international,” T Rev. Int. de Dr. Pén, (1930), p. 253; 8 7bid. (1931), p. 191.
Such a concept would appear to have had relatively little effect upon the
contemporary practice of States. Whatever significance it may come to
have in the future, it is at preseat too immature for inclusion in a Convention
which seeks primarily to reconcile contemporary conflicts and harmonize
existing praetices. The present Convention has been limited, therefore, to
jurisdiction with respect to acts or omissions which have been denounced as
offences by the law of the State assuming jurisdiction.

[As the ferm is used in this Convention:]
(d) A State’s “‘territory” comprises its Jand and territorial waters and the
air above its land and territorial waters.

COMMENT

The term “‘territory’ is used to include, not only the land of the State,
but alse its territorial waters and the air above its land and territorial waters,
The scope of the term ““territory” in this Convention is thus the same as the
scope of the term ““territorial jurisdiction” as used in the Draft Convention
on Piracy, Art. 1 (1), Research in International Law (1932), p. 767. This
use of the term “territory’’ is amply justified by pational legislation and
international practice,
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The inelusion of territorial waters finds support in such national legisla-
tion as the Pepal Code of Chile (1874), Art. 5, which provides:
Chilean penal law is binding on all the inhabitants of the Republie,

including aliens, Crimes committed within the territorial or adjacent
sea are submitted to the regulations of this code.

The Territorial Waters Jurisdietion Act of Great Britain (1878), sec, 2, 41 &
42 Viet, e, 73, provides:

An offence committed by a person, whether he is or iz not a subject
of Her Majesty, on the open sea within the territorial waters of Her
Majesty’s dominions, iz an offenee within the jurisdietion of the Ad-
miral, although it may have been commitied on board or by means of a
foreign ship, and the person who committed such offence may be ar-
rested, tried, and punished aecordingly.

See also Mass. Aets, 1858-59, p. 640; N. J. Laws, 1906, ¢. 260, p. 542. In
Cunard Steamship Co. v. 3Mellon (1923), 262 U. 8. 100, 122, it was said:

It now is settled in the United States and recognized elsewhere that
the territory subject to its jurisdietion includes the land arcas under its
dominion and control, the ports, harbors, bays and other enclosed arms
of the sea along its coast and a marginal belt of the sea extending from
the eoast line outward a marine league, or three geographie miles,

See the Draft Convention on the Law of Territorial Waters, Arts. 15, 17, and
18, Research in International Law [23 dm. Jour, Int. L., Spl. Supp.] (1929),
pp. 241, 297, 299, 307. Bee also the Treaty of Montevideo (1889), Art. 11.
The inclusion of the airspace above land and territorial waters finds support
in the Air Navigation Act of Great Britain (1920), preamble, 10 & 11 Geo. V.,
e. 80, which asserts that “fhe full and absolute sovereignty and rightful
jurisdiction of His Majesty extends, and has always extended, over the air
superincumbent on all parts of His Majesty’s dominions and the territorial
waters adjacent thereto.” See also South Africa, Schedule to Act 16 of
1923, Art. 1. The United States Air Commerce Aet (1926), . 344, sec. 6
(a), declares that “the Government of the United States has, to the exelu-
sion of all foreign nations, complete sovereignty of the airspace over the
lands and waters of the United States, including the Canal Zone.” 44
U. 8. Stat. L. 568, 572, The International Convention Relating to the
Regulation of Aerial Navigation (1919), Art. 1 provides:
The High Condracting Parties recognise that every Power has com-
plete and execlusive sovereignty over the air space above its territory.
For the purpose of the present Coanvention, the territory of a State shall
be understood as including the pational ferritory, both that of the

mother country and of the colonies, and the territorial waters adjacent
thereto. (11 League of Nations Treaty Series, 174, 190.)

In 2 number of modern penal ecdes the jurisdietion to prosecute and pun-
ish for crime is expressly declared to include crimes comumitted in territorial
waters and in the air above territorial waters. See Chile, Project of FPenal
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Code (1929), Art. 2, No. 1; Costa Rica, Penal Code (1924), Art. 219, No. 4
(applied in Case of David Johnson Plazen, Senfencias de la Corte de Cusacidn
(1928, 2° sem.), 711, Annual Digest of Public International Law Cases, 1927—
1928, Case No. 99); Cuba, Ley de Balranjeria, Art, 50, discussed in Busta-
mante, Derecho Infernacional Privado (1931), 1T, pp. 35-87, and Reglamento,
April 81, 1928, Art. 55 (discussed in Bustamante, op. ¢ét., p. 38); Cuba,
Project of & Penal Code (Ortiz, 1926), Art. 33; Guatemala, Penal Code
(1889), Art. 6; Mexico, Federal Penal Code (1931), Art. 5, Nos. 3 & 4;
Nicaragusa, Penal Code (1891), Art. 11; Panama, Penal Code (1916), Axt. 1,
gee. 2; Peru, Penal Code (1924), Art. 4; Poland, Penal Code (1932}, Art. 3,
gee. 1.  See also Gold Coast Colony, Laws (1928), 1, ¢. 20 (Criminal Code of
1894), sec. 9; Santa Lucia, Criminal Code (1918), sec. 1273. TFor France, see
case of Jally, Sirey (1859), I, 183; Miiras, Sirey (1874), II, 282; and decision
of Tribunal de Police de Marseille (July 11, 1807), Clunet (1908), 147. TFor
Germany, see decision of April 22, 1880, 2 Entscheidungen des Reichsgerichis
in Strafsachen, 17. Ses also Regina v. Cunningham (1858), 8 Cox C, C. 104;
Lewrs v. Blair (1858), 30 Scot. Jur. 508; King v. Mickleham (Cntario, 1905),
10 Can. Cr. C. 382; King v. Schwaeb (N. 8., 1907), 12 ibid. 539; King v. Tano
(British Columbia, 1909), 14 ibid, 440; Commonwealih v. Luckness (1880), 14
Phila. (Pa.) 363; Wildenhus' Case (1887), 120 U. 8. 1; King v. Parish (1849),
1 Hawati 58 (*36); United Stlafes v. Diaz & Cumbra (1903), 1 P.R. Fed. 186;
United States v. Bull (1910), 15 P.1. 7; People v. Wong Cheng (1922), 46 P.I.
729. See also Donnedieu de Vabres, Les Prineipes Modernes du Drodt Pénal
International (1928), p. 20; Nachbaur, “ Droit Pénal Infernational,” in de
Lapradelle et Niboyet, Répertoire de Droit International (1930), VII, 441,
sec. 45 ff; Travers, Le Droit Pénal International (1920), I, secs. 186~201.
This use of the term ““territory’” assumes, of course, that international Inw
and eonventions supply principles and rules which make it possible to de-
termine what lands, waters, and airspaces belong to each State. Certainly
such questions are quite outside the scope of the present Convention. It iy
clear enough that “land” includes the underlying subsoil and that *terri-
torial waters” include the underlying land and its subsoil. It may be sug-
gested that the term “territory” is broad enough to include the following:
areas actually ocoupied by a State in cage of disputed or vwadetermined
boundaries; areas held in ¢ondominivym or joint cceupation, such as the New
Hebrides; see Politis, Le Condominium Franco-dnglais des Nouvelles-Hebrides
(1908); Travers, Lz Droit Pénal Infernational (1921), II, secs. 657-659; or
the Oregon territory before it was divided between QGreat Britain and the
United States; areas administered by a State though left; under the nominal
sovereignty of another State, such as Bosnia-Herzegovina before annexation
by Austris-Hungary; areag such as the Panama Cangl Zone; see In re Darie
Carter and Coke TWebb (1922), 20 Registro Judicial, 985 (Panams Supreme
Court), Annual Digest, 1919-1922, Case No. 59; areas under protectorate
end without independent international status; and probably areas acquired
by members of the League of Nations under Class B or Class C mandates,
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The extent to which foreign territory under military oceupation, in peace-
time or war, may be treaied as territory for the purposes of jurisdiction to
punish for crime has been discussed at some length in the literature. See
Donpnedieu de Vabres, Les Principes Modernes du Droit Pénal International
(1928), pp. 23-24, 41, 189; Garraud, Traité du Droit Pénal Francaise (3d ed.
1913), I, pp. 856-357; note in Clunet (1832), 511; Manzini, Traftato di
Diritto Penale Italiane (2d ed. 1926), I, p. 302; Nachbaur, ¢ Droit Pénal In-
ternational,” in de Lapradelle et Niboyet, Réperfoire de Droit International
(1930), VII, 441, secs. 97-109; Travers, Le Drost Pénal Infernational (1921),
I, sees. 285-358. Territorial jurisdietion in such areas is to be distinguished,
of eourse, from personal jurisdietion over members of the oceupying foree and
from jurisdiction over offences against the occupying force, The Rumanian
Project of a Penal Code (1926), Art. 3, asserts a territorial jurisdietion over
such areas. The subject appears to be one more appropriately treated in a
convention on the Jaw of military oceupation or of war than in the present
Convention.

The State’s embassies, legations, or consulates abroad are not assimilated
to territory, for the purposes of the present Convention, though survivals of
such an assimilation have appeared in the jurisdiction asserted in Chile,
Project of Penal Code (1929), Art. 2, No. 2; Ecuador, Penal Code (1906),
Art. 10; Mexico, Federal Penal Code (1931), Art. 5, No. 5; and Spain, Penal
Code (1928), Art. 19, No. 2 {including consulates). And see Case of Zolidn
Sz. (Hungary, Sup. Ct., 1928), Annual Digest, 1927-1928, Case No. 252,
where 8 crime committed in the Hungarian legation in Vienna was treated
a3 g crime committed in Hungary. With the practical abandonment of the
fietion of exterritoriality, and recognition that diplomatie immunities are
personal rather than exterritorial in nature, there is no longer any reasonable
basis for assimilating embassies and legations to territory for the purposes of
jurisdiction to punish for crime; and the same is true ¢ fortiori with respect to
consulates. See Tobar y Borgofio, Du Conflit Infernational au Sujet des
Compélences Pénales (1910), p. 787,

A similar quasi-territorial competence has been suggested with respect to
national sections of international expositions held abroad; but it seems clear
that, aparf from express delegation of territorial competence under interna-
tional agreement, there is no basis for such a quasi-territorial jurisdiction in a
State which maintains a national section in an exposition held in another
State. See Tobar y Borgofio, op. cit.,, p. 805.

[As the term is used in this Convention:]

(e) A ‘‘national” of a State is a natural person upon whom that State has
conferred its nationality, or a juristic person upon whom that State has con-
ferred its national character, in conformity with international law.

COMMENT

The term “national” is used in this Convention, as to natural persons, in
fthe same sense in which it is used in the Draft Convention on Nationality,
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Art. 1 (b}, Research in International Law (1929}, p. 22, but in & somewhat
more restricted sense then in the Draft Convention on Consuls, Art. 1 (i),
Research in International Law (1932), p. 227. Should a convention on
nationality be ratified, such convention may determine for the contracting
parties the circumstances in which a State is permitied, by creating an
allegiance of the nature of nationality, to incorporate natural persons in the
body of its nationals. Until such a convention is ratified, the circumstances
in which it is permissible to confer nationality will continue to be determined
by customary international law and existing treaties.

Meanwhile, it is enough to note thet the nationality which is recognized as
3, basis for jurisdietion in this Convention, with respect both to natural and
juristic persons, does not necessarily include every relationship which may be
called nationslity in some system of national law, but does inelude every
relationship of the nature of nationality which is conferred without viclation
of international law.

[As the term is uged in this Conveniion:]
(f) An “alien” is a person who is not a national of the State assuming
jurisdiction. :

COMMENT

As the term *‘alien” is used in this Convention, it ineludes all persons,
either natural or juristie, who are not nationals of the State assuming jurisdic-
tion. Nafural persons, at least, may or may not be nationals of other
States; hence the term includes stateless persons.

ARTICLE 2, SCOPE OF CONVENTION

A State’s jurisdiction with respect to crime is defined and limited by
this Convention; but nothing in its provisions shall preclude any of the
parties to this Convention from entering into other agreements, or from giv~
ing effect to other agreements now in force, concerning competence to
prosecute and punish for crime, which affect only the parties to such other
agreements.

COMMENT

It is the object of this Convention to incorporate a comprehensive state-
ment of the prineiples which determine and limit State competence to prose-
cute and punish for erime. Consequently, if this Convention were ratified,
the contracting parties would have in gereral jurisdiction as provided in this
Convention and only as provided in this Convention. There would be com-
petence to do whatever the Convention permits; there would be no com-
petence other than that which the Convention approves.

The Convention incorporates a comprehensive statement, not because of
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existing doubts with respect to fundamental doctrines, but as a means of
reconciling existing confliets in matters of less than fundamental importance,
There is less dissgreement on fundamental doetrines than is sometimes as-
sumed. It is believed that the substantive provisions of the present Conven-
tion include every fundamental principle which has substantial support in
contemporary practice and that such principles are formulated in terms ap-
proximating so closely to contemporary praetice as to make them acceptable
to States genuinely desirous of reducing the probabilities of conflict by agree-
nent on fundamental principles. It is recognized, on the other hand, that
there is considerable disagreement on matters of less than fundamental im-
portance. A number of States now assert in principle a competence which is
in some respects more eomprehensive than that delimited in the presens
Convention and a anmber of States would contend at present for a com-
petence less inclusive in certain respects.  Where such conflicts of view have
heen revealed by a study of eontemporary practice, resourse has been had
frankly to the deviee of compromise. States which have asserted a com-
petenee in some respects more comprehensive than that delimited in the
present Convention are asked to aecept a little less in return for the ae-
ceptance by other States of a competence at some points a little more exten-
sive than they have bitherto heen willing to approve.

The present Canvention is thus framed upon the assumption that there
exists substantial agreement upon such prineiples as are fundamental and
that it should be possible, through mutual concessions, to obtain agreement
upon other prineiples which are not fundamental. It must be made clear,
in consequence, that States are not free to obiain the advantages of this Con-
vention and at the same time, by uawarranted inferences or implications, to
repudiate the concessions which are an essential part of its fahric. There
should be no possibility of inference or implication that a State may exercise
a eompetenee beecause it has not been expressly denied. The Convention is
an inferrated document. It is for these reasons that Article 2 beging with
the statenient that “a State’s jurisdietion with respect to erime is defined
and limited by this Convention.”

The present Convention containg a coraprehensive statement of the com-
petence of States to prosecute and punish for erime, It is the summation of
contemporary practices, with such maodifications as have seemed essential in
order to make of those practices an aceeptable and harmonious whole, re-
duced o a lex seripta. But it does not contemplate the exclusion of special
agreements between two or more States which have the effect arnong the
States parties to such agreements of either restricting or enlarging their penal
comypetences ¢nfer se.  Consequently the present article adds: “but nothing
in its provisions shall preclude any of the parties to this Convention from
entering into other agreements, or from giving effect to other agreements
now in foree, concerning competenee to proseeute and punish for erime, which
affeet only the parties to such other agreements.”
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Qther agreements between two or more States, parties to the present Con-
vention, restricting the competences infer se of such Stafes, are consistent
with the present Convention. If is expressly recognized in Art. 17 (a) infra,
that the jurisdiction herein defined and limited is discretionary, not manda-
tory. A Btate is under no obligation “to exercise the jurisdiction which it is
entitled fo exercise under this Convention.” If & State may, of its own
volition, refrain from exercising as much of the jurisdiction herein defined
and limited as it pleages, there is no reason certainly why it may not refrain
pursuant to agreement with other States.

QOther agreements between two or more States, parties to the present Con-
vention, enlarging the competences Znfer se of such States, are likewise con-
sistent with the present Convention under the terms of this article. So long
as only the parties to such other agreements are affected, there can be no
valid objection o mutual aceeptance of 2 more comprehensive competence,
Thus special agreements or conventions conceding to each of the eontracting
parties with respect to the nationals of other contracting parties a com-
petence more comprehensive than is recognized in this Convention may be
concluded between two States, between 2 limited group of States having
similar penal legislation or special common interests, such as the Baltie
Btates or certain of the Latin American Republics, or between as many
States as are prepared to codperate in the suppression of certain offences.
For example, two States, each strongly commifted to the protective prineiple
(¢f. Axts. 7 and 8, infra), may wish mutually to concede a special compefence
with respect to offences against state security or credit committed by their
nationals. ‘There is nothing in precedent or principle which forbids such a
muiual concession and it should be clear that it is permissible under the
present Convention., Aggin g limited group of States may wish to conolude
among themselves such conventions as those of Lima, Montevideo, or
Habana (the Bustamante Code). Such agreements should no$ be affected
by the present Convention siraply because they coneede to the contracting
States a special competence with respeet to the nationals of other contracting
States. Finally, there should be no question of conflict between this Con-
vention and those general multilateral conventions which provide for co-
operation in the control or suppression of certain acts and omissions which
are of concern to the entire world, such as the slave trade, the traffic in
narcotics, counterfeiling, injury to submarine cables, the white slave trade,
the fraffic in obscene publications, the illegal trade in arms or infoxicating
liguor, and thelike. Codperation in the suppression of such offences through
general international conventions of legislative effect has made significant
progress and the way should be left unobstructed for further development.

I bas been urged in some quarters that offences which have been made the
object of such codperative effort should be assimilated fo piracy and de-
nounced ag delicte juris gentium. But the conventions concluded fo date do
not support so advanced a position. When the protection of submarine
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cables was under consideration, prior to the adoption of the treaty of March
14, 1884 (11 Martens, Nouveau Eecueil Général de Traités (2d ser.), 281), the
United States presented a draft (Draft Treaty of 1869, Art. 5) which would
have treated wilful destruection of cables as a erime with respect to which
jurisdiction might be allowed on the same basis as for piraey (Clark, I'nferna-
tHonal Communications (1931), pp. 133-136) ; but this provision wasnot incor-
porated in the treaty finally coneluded. The Convention on the Suppression
of Counterfeiting Curreney, signed at Geneva, April 20, 1929 (112 League of
Nations Treaty Series, 371; Hudson, International Legislation (1931), IV,
2692), takes 2 cautious step in this direction. Art. 9 provides:

Foreigners who have ecommitted abroad any offence referred to in
Article 3, and who are in the territory of a ecountry whose internal legis-
lation recognises as a general rule the principle of the prosecution of
offences committed abroad, should he punishable in the same way as if
the offence bad been committed in the territory of that country.

The obligation to take proceedings is subject to the condition that
extradition has been requested and that the country to which applica-
tion is made cannot hand over the person aceused for some reason which
hag no connection with the offence.

In so far as the above convention, or any other now in force or hereafter
adopted, may include provisions making a contracting State competent to
prosecute and punish nationals of other contracting States for an act or
omission eommitted abroad, such eompetence is expressly recognized and
affirmed by the present article. It is immaterial that the jurisdiction thus
specially conceded is outside the competence defined in other articles of the
present Convention.

Penal legislation in a few States provides expressly that jurisdiction shall
be exercised where authorized by treaty. Italy, Penal Code (2930), Art. 7,
provides:

A national or foreigner who ecommits any one of the following offences
in foreign territory shall be punishbed under Italian law: . . .

5. Any other offence in respect of which special provisions of law or
%nternat-ional conventions prescribe the applicability of Italian penal
aw.

Bee also Chile, Code of Penal Procedure (1906), Art. 2, see. 8; and Russia,
Penal Code (1803), Art. 9, par. 2; adopted in Estonia, Penal Code (1929),
Art. 7, par. 2; and Lithuania, Penal Code (1930), Art. 9, par. 2. See also
Latvia, Penal Code, Art. 9, par. 2.

At least one infernationzl convention, a number of national projects of
penal codes, and a few national penal eodes now in foree go further in author-
izing the prosecution and puniskment of offences which the State has obl-
gated itself by international convention to suppress. The Bustamante Code
(1928), now in force as a convention between fifteen of the Latin American
republies, provides:
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Art, 307.—Moreover, those persons are subject to the penal laws of
the foreign State in which they are apprehended and tried who have
committed outside its territory an offense, such as white slavery, which
said contracting State has bound itself by an international agreement to
Tepress.

See also the following projects:

Brazil, Projeet of Penal Code (1927) Art. 5.—There shall be subject
to Brazilian law everyone who commits abroad a crime which Brazil
has obligated itself by convention or treaty to punish, when he is found
in the gountry and the Federal Government requests the prosecution,

Cuba, Projeet of Penal Code (Ortiz, 1926), Art. 37.—Sera jugé et
condamné suivant 1a loi criminelle cubaine, s'il ne I’a pas été & 1’étranger,
le citoyen ou Pétranger qui se trouvera sur le territoire national, si hors
de ce territoire il a commis 1'un des délits suivants: .

3. Tous autres délits que Ia République, par une convention inter-
nationale est tenue de réprimer, en quelque endroit qu’ils aient &té
commis,

Rumania, Projeet of Penal Code (1926}, Art. 6, par. 2.—Ces disposi-
tions sont applicables de méme 4 tous les autres étrangers . . . ayand
commis 4 1’étranger une de ces infractions 4 caractére international que
Iz Roumanie s'est engagée, par traité, & réprimer.

See Czechoslovakia, Project of Penal Code (1926), Art. 7; Poland, Penal Code
(1932), Art. 9,sec. h. Possibly permitting the same eonstruction, see Russia,
Penal Code (1903), Art. 9, par. 2; adopted in Estonia, Penal Code (1929),
Art. 7, par. 2; Lithuania, Penal Code (1930), Art. 9, par. 2; and with modifi-
cations in Latvia, Penal Code, Art. 9, par. 2. See also Bustamante, 8 ey,
Ini. de Dr. Pénal (1931), 205; Aloisi, 8 ¢bid., 300; Radulesco, 9 <bid. (1932), 24,
And see Resolutions of the First International Conference for the Unifien-
tion of Penal Law (Warsaw, 1927), Art. 6, sec. h,

While such texts as the Bustamante Code (1928), Art. 307 and the na-
tional projects quoted above provide no cerfain criteria for determining
which offences may be regarded as delicta juris gentium for purposes of juris-
diction, it would appear that the following may be among those contemplated
by proponents of this principle of competence:

(1) Slavery and the slave trade: see the convention signed at Geneva,
Sept. 25, 1926, 60 League of Naitons Trealy Series, 253; Hudson, International
Legislation (1981), 111, 2010; see also Act of Berlin (1885), 10 Martens,
N. R. G- (2d ser.), 414; Act of Brussels (1890), 16 ¢bid. 3; and earlier docu-
ments collected in 16 Zbid. 30.

(2) Traffie in women and children for immoral purposes; see convention
signed at Geneva, Sept. 30, 1921, 9 League of Nations Trealy Series, 415;
Hudson, op. ¢it., I, 726; see also Agreement for Suppression of the White
Slave Traffie (Paris, 1904), 1 League of Nations Trealy Series, 83; and Con-
vention for the Suppression of the White Slave Traffic (Paris, 1910), 7
Martens, N. E. G. (3d ser.), 252.
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(3) Counterfeiting: see Conventior on the Suppression of Counterfeiting
Currency, signed at Geneva, April 20, 1929, 112 League of Nations Treaty
Series, 371; Hudson, op. ¢if., IV, 2692, quoted supra.

{(4#) Traffic in narcotics: see Convention on Traffic in Opium and Drugs,
signed at Geneva, Feb. 18, 1925, 81 League of Nations Treaty Series, 317;
Hudsor, op. cit., III, 1589; see also Agreement as to Prepared Opium, signed
at Geneva, Feb. 11, 1925, 51 League of Nations Treaty Series, 337; Hudson,
op. cif., 111, 1580; and the International Opium Convention, signed at The
Hague, Jan. 23, 1912, 8 League of Nutions Treaty Series, 189.

(5) Injury to submarine eables: see Convention of Paris, March 14, 1884,
11 Martens, V. B. G (2d ser.), 281; see also Declaration of Dec. 1, 1886, 15
thid. 69; and the laws collected in 11 ¢bid. 200 and 15 bid. 71.

(6) Traffic in obscene publications: see Convention on the Suppression of
the Circulation of and Traffic in Obscene Publications, signed at Geneva,
Sept. 12, 1923, 27 League of Nalions Treaty Series, 213; Hudson, op. ¢if., II,
1051; see alse Agreement for the Suppression of Obscene Publications, signed
at Paris, May 4, 1910, 7 Martens, N. B. G- (3d ser.), 268.

(7) Liquor traffic: see Convention for the Suppression of Confraband
Traffic in Aleoholie Liquors, signed at Helsingfors, Aug. 19, 1925, 32 League
of Nations Trealy Series, 73; Hudson, op. cit., II¥, 1673; see also Convention
Respecting the Liguor Traffic in the North Sea, signed at The Hague, Nov.
16, 1887, 14 Martens, N. B. G. (2d ser.), 540; and Convention on the Liquor
Traffic in Africa, signed at St. Germain-en-Laye, Sept. 10, 1919, 8 League of
Nuatiors Treaty Series, 11; Hudson, op. ik, 1, 352.

(8} Illegal trade in arms: see convention signed at Geneva, June 17, 1925,
Hudson, op. cit., 11T, 1634; 20 Am. Jour. Int. L. (1926), 151; see also Treaty
of 8t. Germain-en-Laye, Sept. 10, 1919, 7 League of Nations Treaty Series,
331; Hudson, op. ¢it., I, 323; and Protocol of Brussels (1808), 101 Br. & For.
St. Papers, 176; 2 Martens, N. R. . (3d ser.), 711.

It may be doubted, on the ofther hand, whether the principle proposaed
would include such offences as anarchistic crimes of violenee {(see Protocol of
8t. Petersburg, March 1/14, 1804, 10 Martens, N. B. &, (3d ser.), 81; and
South American Police Convention, Buenos Aires, Feb. 29, 1920, Hudson,
op. cit., I, 448), or crimes connected with radio, such as false distress signals
{see Convention of Washington, Nov. 25, 1927, 84 League of Nations Treaty
Series, 97, Hudson, op. ¢if., 111, 2197). Offences against the Canadian or
United States game [aws, enacted pursuant to the migratory bird treaty be-
tween (reat Britain and the United States (39 U. 8. Stat. L. 1702), would
presumnably be outside the scope of the proposed prineiple.

The jurisdiction over piracy, dealt with in Aviicle 9 of this Convention, is
the result of a mature development of customary international law. Tis
seope and significance are in general well understood.  €f. Draft Convention
on Piracy, Research in International Law (1932), p. 739. But it appears
that the only valid or adequate hasis for jurisdiction with respeet to other
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so-called delicta juris genftum is found in general international conventions
for the repression of certain offences. This is 8 comparatively recent de-
velopment., ‘The present article at onee allows the unhampered operation of
conventional principles now in force and leaves unobstructed the way to
further development of similar conventionsl principles.

It may be noted that similar provisions affirming expressly the com-
petence of two or more contracting States to conclude among themselves
special agreementis or conventions fo govern cases which affect only fhe
parties to such other agreements or conventions have been incorporated in
the Convention on Cerfain Questions Relating to the Conflict of Nationality
Lavws, Art. 19 League. of Nations Documents 1930, V, 8, 24 Am. Jour. Int. L,
{1930}, Supp., 192, the Draft Convention on Nationality, Art. 21, Research in
International Law (1929}, pp. 11, 78, the Draft Convention on Consuls, Art,
83, ibid. (1932), pp. 189, 369, the Draft Convention on Competence of
Courts in Regard to Foreign States, Avt. 27, @bid. (1932), pp. 451, 725, and
the Draft Convention on Piracy, Art. 17, ibid. (1932), pp. 739, 866,

ARTICLE 3. TERRITORIAL JURISDICTION

A State has jurisdiction with respect to any crime committed in whole orin
part within its territory.
This jurisdiction extends to
(a) Any participation outside its territory in a crime committed in
whole or in part within its territory; and
(b) Any attempt outside its territory to commit a crime in whole or in
part within its territory.

COMMENT

With this article the statement of the law of penal jurisdiction beging,
Artiecles 3 to 10, inclusive, set forth the general principles which govern the
penal jurisdiction of States. Articles 11 to 18, inclusive, state general
limitations or safeguards, Article 17 incorporates certain general principles
of interpretation; and Article 18 provides for the settlement of disputes wifh
respect to interpretation or applieation, The whole constitutes an inte-
grated delimitation of competence and should be construed as such.

The present article states the territorial principle. It is universally rec-
ognized that States are competent, in general, to punigh all erimes com-
witted within their territory. This is the territorial principle of jurisdiction,
or the principle which determines jurisdiction according to the place where
the erime iz commifted. The present article incorporates the territorial
principle in broad terms without exceeding the limits established in most
modern States by national legislation and practice. The term “territory”
ig used throughout in the sense indieated in Article 1 (d), supra.

The general principle of territorial competence is too well-established fo
require an extended discussion of auwthorities. The principle is basie, of
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course, in Anglo-Ameriean jurisprudence. It is incorporated in all modern
codes, ‘The following code provisions may be quoted by way of illustrations
taken from the laws of different eountries and from different periods in the
development of modern legislation:

France, Civil Code (1808), Art, 3—1Les lois de police et de slreté
obligent tous ceux qui habitent le territoire.

Belgium, Pensal Code (1867), Art. 8.—L’infraction commise sur le ter-
rifoire du royaume, par des Belges ou par des étrangers, est punie con-
formément aux dispositions des lois belges.

Germany, Penal Code (1871), Art, 3.—The penal laws of the German
Reich are applicable te all punishable setions committed on its territory,
even when the actor is an alien,

Ttaly, Penal Code (1930), Art. 3.—Italian penal law is binding on all,
nationals or foreigners, who are in the territory of the state, saving the
iexceptions preseribed by the domestic publie law or by international
aw .. .

Art, 6—Whoever commits an offence in the territory of the state shall
be punished according to Italian law.

The offence is considered to be committed in the territory of the state
when the action or omission constituting it oecurred therein, wholly or
in part, or when the event which is the consequence of the action or omis-
gion took place therein,

The terriforial prineciple finds expression also in the following national
codes: Afghanistan, Penal Code (1924), sec. 18; Albania, Penal Code (1927),
Axt. 3; Argentina, National Penal Code (1921), Art. 1; Austria, Penal Code
(1852), Art. 37; Bolivia, Penal Code (1834), Art. 6; Brazil, Penal Code
(1890), Art, 4, and Project of Penal Code (1927), Art, 2; Bulgaria, Pensgl
Code (1896), Art, 3; Chile, Penal Code (1874), Art. 5, Code of Criminal Pro-
cedure (1906), Art. 1, and Project of Penal Code (1929), Art. 2; China, Penal
Code (1928), Art, 3; Colombia, Penal Code {(1890), Art. 20, sec. 1; Congo,
Penzl Code (1896), sec. 84; Costa Riea, Penal Code (1924), Art. 219, sec. 1;
Cuba, Civil Code (1889), Arf. 8 (sce Bustamante, Derecho Internacional
Privado (1931), III, p. 19), Project of Penal Code (Ortiz) (1926), Art. 33,
see. 1, Project of Penal Code (Vieites) (1926), Art. 1, No. 1; Czechoslovakia,
Project of Penal Code (1926), sec. 5, No. 1; Denmark, Penal Code (1930),
Art, 6, sec. 1, No. 1; Ecuador, Penzl Code (1906), Art. 10; Egypt, Native
Penal Code (1904), sec. 1; Estonia, Penal Code (1929), Art. 4; Finland, Penal
Code (1889), Arts. 1 & 2; France, Project of Penal Code (1932), Art. 10;
Germany, Project of Penal Code (1927), sec. 5; Greece, Code of Criminal
Procedure (1834-5), Art. 1, and Project of Penal Code (1924), Art. 2;
Guatemala, Penal Code (1889), Art. 6, sec. 1; Haiti, Extradition Law (1912),
Art. 4, No. 2; Honduras, Law of Organization and Attributes of the Courts
(1906), Arts. 162 & 170; Hungary, Penal Code (1878), Arf. 5; India, Penal
Code (1860), see. 2; Iraq, Bagdad Penal Code (1918), sec. 2 (1); Italy, Penal
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Code (1890), Art. 3; Japan, Criminal Code (1907), Art. 1; Latvia, Penal
Code (Russian Penal Code of 1903, adopted 1918 & 1920), Art, 4; Lithu-
ania, Penal Code (1930), sec. 4; Luxembourg, Penal Code (1879), sec. 3;
Mexico, Federal Penal Code (1929), Art. 3, and Federal Penal Code (1931),
Art. 1; Monaco, Code of Penal Procedure (1904), Art. 21; Netherlands,
Penal Code (1881}, Art. 2; Nicaragua, Penal Code (1891), Art, 11; Norway,
Penal Code (1902), Art. 12, No. 1; Panama, Penal Code (1922), Art. &;
Paraguay, Penal Code (1914), Art. 8; Peru, Penal Code (1924), Art. 4;
Poland, Penal Code (1982), Art. 3, sec. 1; Portugal, Penal Code (1886), Art.
53, No. 1; Rumania, Penal Code (1865, modified by law of Feb. 15, 1894},
sec. 3, and Project of Penal Code (1926), Art. 3; Russia, Penal Code (1903),
Art. 4, Soviet Penal Code (1922), Art. 1, Penal Code of R.S.F.8.R. (1926),
Arts. 2, 3 & 4, Uzbek 8. 8. R. Criminal Code (1929), sec. 1; Salvador, Code of
Criminal Procedure (1904), Art. 13; San Marino, Penal Code (1865), Art. 3;
Biam, Penal Code (1908), Art. 9; Spain, Law of Organization of Judicial
Power (1870), Art. 333, and Penal Code (1928), Art. 19; Sudan, Penal Code
(1924), Art. 3; Sweden, Penal Code (1864), Arts. I & 2, Project of Penal Code
(1923), ch. 1, see. 3; Bwitzerland, Federal Penal Law (1853), Art. 1, Projest
of Penal Code (1918), Art. 3, and legislation in the cantons as follows:
Aargau, Penal Code (1857), sec. 2a; Appenzell A. Rh., Penal Code (1878),
Art, la; Baselland, Penal Code (1873), sec. 1; Bern, Law of July 5, 1914,
Art, 1; Fribourg, Penal Code (1024}, Art. 3; Geneva, Code Crim. Proc.
{(1891), Art. 7; Glarus, Penal Code (1867), Art. 2a; Graubiinden, Pensal Code
(1851), see. 1; Luzern, Crim. Code (1861), Art. 28; Neuchdtel, Penal Code
(1891), Art. 5; Obwalden, Crim, Code (1864), Art. 2a; St. Gall, Penal Code
(1857, Tev. 1886), Art. 4a; Schaufthausen, Penal Code (1859), sec. 3a;
Behwyz, Crim. Code (1881), sec. 1; Soluthurn, Penal Code (1874), see. 4a;
Thurgau, Penal Code (1841, modified 1868), sec. 2a; Ticino, Penal Cods
(1873, modified 1885), Art. 2; Vaud, Penal Code (1931), Art. 5 (c); Zug,
Penal Code (1882), sec. 2a; Zurich, Crim. Code (1897), sec. 3a; Turkey,
Penal Code (1926), Art. 3; Uruguay, Penal Code (1889), Art. 3, and Project
of Penal Code (1932), Art. 9; Vatican, Lot sur les Sources du Droit (1929), see.
18; Venezuela, Penal Code (1926), Art. 3; Yugoslavia, Penal Code (1929),
Art, 3.

The same general principle is incorporated in the Treaty of Montevideo on
International Penal Law (1889), Art. 1, in the Resolutions of Warsaw adopted
by the First International Conference for the Unification of Penal Law
(1927), Art. 1, in the Bustamante Code (1928), Arts, 206 & 302, in the Reso-
lutions of the Institute of International Law voted at Cambridge (1931),
Arts. 1 & 2, and in the Resolutions adopted by the Fourth Section of the
International Congress of Comparative Law at The Hague (1932), Arts. 1
& 2. The Resolutions of the Institute are as follows:

Art. 1. La loi pénale d’un Efat régit toute infraction commise sur
son territoire, sous réserve des exceptions consacrées par le droit des rens.
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Art. 2. Une infraetion peut ére considérée comme ayant éi¢ com-
mise sur le territoire d’un Etat aussi bien lorsqu’un acte (de commission
ou d’omission} qui la constitue ¥ a été perpétré (ou tenté), que lorsque
le résultat s’y est produit (ou devait 8’y produire),

Cette régle est aussi applicable aux actes de participation.

The fundamental justification for the territorial prineiple is well under-
stood, Lewis says:

The received rule as to the territoriality of criminal law rests on a
sound basis. The territorial sovereign has the strongest interest, the
greatest facilities, and the most powerful instruments for repressing
crimes, whether commitied by native-horn subjects, or by domiciled
aliens, in his territory. (Foreign Jurisdiction and the Extradition of
Criminals, 1859, p. 30.)

Donnedieu de Vabres summarizes the justification of the principle as follows:

Cette compétenes se fonde, traditionnellement, sur des raisons d’ordre
procédural, ordre répressif, d’ordre international.

11 est conforme & l'intérét d’une bonne administration de la justice
gu'un délit goit jugé le plus prés possible des lieux of: il & éf¢ commis.
Cest 13, en effet, que l'activité du malfaiteur a laissé des traces, 1a
que se renconfrent les indiees, 14 que les témoins peuvent généralement
étre trouvés. Lorsqu’il est fait infraction i cette régle, on se figure
difficilement les frais énormes gu’entraine Padministration des preuves,
& raison des déplacements qu’elle impose, L’usage des eommissions
rogatoires est possible. Mais il ne constitue qu'un pis aller, Sous un
régime procédural que gouverne le prineipe de U'intime eonvietion, il ne
donne pag au juge 'impression vivante, la sensation du réel que procure
la comparution personnelle des témoing & Uaudience. Ces observations
ont déterminé les suteurs de notre Code d’instruetion criminelle et
notre pratique judiciaire & consacrer, en premier lieu, la compétenee du
Jorum delictt commisst, tout en admettant, ensuite, celle des tribunaux
du domigcile et du lieu d’arrestation, Une solution semblable se trouve
dans In presque totalité des législations étrangéres. Elle est aussi
recommandable en droit international que dans les rapports de droif
interne. La compétence de “I'Etat territorial” fait exactement pen-
dant 4 celle du forum delicti commisst.

Parmi les effets de la sanetion pénale, opinion commune des eriminal-
istes attache aujourd’hui une importance primordiale 4 sa force Zntimi-
dante, 4 son efficacité comme moyen de prévention sociale et collective.
Cette observation milite aussi en faveur de la compétence réservée aux
juges du lien du délit, en faveur de l'intervention des lois loeales. La
peine est d’autant plus wtle qu'elie est plus proche du délif, et dans le
temps et dang Uespace. Bentham est, & notre conpaissance, I'auteur
qui, dans les temps modernes, a exprimé avec le plus de force cette vérité.
Cet, argument, comme le précédent, concerne 4 fa fois les rapports entre
tribunanx d’'un méme pays et les relations internationales.

Mais la raison dont se prévalent le plus voloatiers, en droit pénal inter-
national, les partisans de la thése “territoriale,” procéde d’une certaine
notion du rile de PEtat, en matiére répressive. L'idée profondément
anerée dans la mentalité contemporaine est que 'Etat assumant seul 1a
charge de maintenir Pordre entre ses frontidres, toute infraction aux
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injonetions qu'il adresse, aux prohibitions qu’il édicte, doit &tre envi-
sagée et punie surtout comme une atieinie & son gufordté, qu'il lui appar-
tient seul de sanctionner. Vis-d-vis deg Eiats étrangers, des juridie-
tions étrangéres, le délit commis sur gon territoire est en quelque gorte
res tnter alios acla.

Cette conception se raftache 3 la constitution moderne de Ia société
internationale, formée de grandes unités politiques dont le terrifoire esf
un élément essentiel,

Elle est féconde en conséquences juridigues. Elle a pour corollaires
Vindifférence de la justice territoriale 4 Pégard de tous précédents judi-
ciaires intervenus & Pétranger, Vapplication égale de la loi pénale &
toutes infractions commises sur le territoire, quelle que soif la national-
ité de l'agent, la préoccupation exelusive, dang administration de Ia.
justice pénale, de 'intérét national.

Mais elle se heurte, chaque jour plus nettement, aux exigences nou-
velles issues du commerce international, de linterpénétration des
souverainetés. (Les Principes Modernes du Droit Pénal Infernational,
1928, pp. 11-13.)

The territorial prineiple has not only been universally accepted by States,
but it has had a significant development in modern times. This develop-
ment has been a necessary consequence of the inereasing complexity of the
“a0t or omission” which constitutes crime under modern penal legislation,
The “act or omission” need not consist of an isolated action or failure to net.
Not infrequently ifi appears as an event consisting of a series of separate acts
or omissions. These separate acts or omissions need not be simultaneous
with respect to time or resfricted to a single State with respeet to place.
Indeed, with the increasing {acility of communication and fransportation, the
opportunities for committing crimes whose constituent elements take place
in more than one State have grown apace. To meet these conditions, the
jurisdiction of crime founded upon the territorial principle has been expanded
in several ways.

SUBJECTIVE APPLICATION

In the {irst place, national legislation and jurisprudence have developed
{he so-called subjective territorial principle which establishes the jurisdiction
of the State to prosecute and punish for erime commenced within the State
but completed or consummated abroad.

In the United States, where the penal law is 8 composite of the statutes and
decisions of the nationsl suthority and of the several state and territorial
authorities, the subjective principle hag bhad a nofable development, The
federal system has made the problem of penal jurisdiction peculiarly difficult.
The difficulties have been mitigated by asserting jurisdiction on a subjective
test, both with respect $o particular crimes and with respect to crimes in
general,

The subjective test applied to establish jurisdiction of particular crimes
may be llustrated by reference to the New York legislation for the punigh-
ment of dueling. The statute provides:
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See, 1047, A person who, by previous appointment made within the
state, fights a duel without the staie, and in so doing inflicts & wound
upon his antagonist, whereof the person injured dies; or who engages or
participates in such a duel, as a second or assistant to either party, is
guilty of murder in the second degree, and may be indicted, tried, and
cor;victed in any county of the state. (New York, Cons. Laws, 1923, c.
41.

The jurisdietion may be based, strietly speaking, upon the appointment for
the duel made within the state, but it is clearly established although the
duel and all its consequences occur without the state. Similar legistation,
limited in its application in some cases to inhabitanfs or residents of the
state, is found in District of Columbia, Code (amended to 1924), secs.
852-854; Kansas, Rev. Stat. (1923), sec. 62403; Kentucky, Carroll’s Stat.
(1822}, sec. 1269; Maryland, Ann. Code (1924), Art. 27, sees. 128 & 124;
Minnesota, Gen. Stat. (1923), sees. 10069, 10107-10110; Mississippi, Hem.
Ann. Code (1927), sec. 884; Porto Rico, Rev. Stat. and Code (1911), sees.
5646-5651; Virginie, Code (1919), secs. 4416-4418 & 4121-4122; Washing-
ton, Rem. Comp. Stat. (1922), sees. 2394 & 2419-2422; West Virginia,
Barnes Code (1923), c. 144, secs. 19-21 & 24; Wyoming, Comp. Stat. (1920),
sec, 7180,

There is similar legislation in a number of the states of the United States
for the punishment of prize fighting, if the appointment or engagement is
made within the state, although the fight occur without the state. Some
of the statutes apply only to residents of the state, while others apply to
anyone. The Vermont statute, for example, provides:

Sec. 6817. A resident of the state who, by appointment or engage-
ment made in the state, engages in sueh a fight without the state, shall
be imprisoned in the state prison not more than five years or fined not
more than five thousand dollars nor less than one thousand dollars,
(Vermont, Genersl Laws, 1917.)

Like legislation may be found in Massachusetts, General Laws (1921), e.
265, sec. 11; Missour], Rev. Btat. (1919), sec. 3465; New York, Cons, Laws
(1925), c. 41, secs. 1710-1714; North Dakota, Comp. Stat. (1913), secs.
9815-9819; South Dakota, Rev. Code (1920), secs. 3495-3498; Wisconsin,
Statutes (1919), see. 5422. It would appesar that the same subjective fest is
applied to establish jurisdietion in Indiana legislation punishing treason
(Burns Ann, Stat. 1926, see. 2047), and possibly alse in Washingion legisla-
tion punishing trading without the staie in the labor of & person kidnapped
within the state (Rem. Comp. Stat. 1922, see. 2411).

The basis of jurisdiction is similar in legislation which punishes leaving the
state with intent to commit a erime outside the state. Thus, the New York
laws punishing eruelty to animals contain the following provision:

See, 195, A person who legves this state with intent to elude any of
the provisions of this article or to commit any acf out of this state which
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is prohibited by them, or who, being a regident of this state, does any act
out of this state, pursuant to such intens, which would be punishable
under sueh cireumstances, if committed within this state, is punishable
in the same manner as if such act had been committed within this state.
(Cons. Laws, 1923, ¢. 41.)

See also New York, Cons. Laws (1923), c. 41, see. 712 (punishing masked
assemblages); ¢bid., sec. 165 (punishing crirainal anarchy); ¢bid., sec. 735
(punishing dueling). See also In re Bigamy Sections (Canada Sup, Ct.,
1897), 1 Can. Cr. C. 172; King v. Brinkley (Ontario, 1907), 12 4bid. 454,
Huddleston v. Commonwealth (1916), 171 Xy. 310 (leaving state to evade
liquor laws); Commonwealih v. Crass (1918), 180 Ky. 794; and Common-
wealth v. Collier (1918), 181 Ky. 319 (leaving state to evade law prohibiting
wager). And see Henfield's Case (1798), Fed. Cas. 6360; State v. Stickney
(1912), 118 Minn. 64; Bex v. Waugh [1909] V.L.R. 379.

From reliance upon the subjective test in establishing jurisdietion o prose-
cute and punish for particular ecrimes, & number of states of the United States
have proceeded to apply the same test in defining jurisdiction of crimes
generally. The following are examples:

California.—Whenever a person, with intent to commit a crime, does
any act within this state in execution or part execution of such intent,
which culminates in the commission of a erime, either within or without
this state, such person is punishable for such erime in this state in the
same manner as if the same had been committed entirely within this
state. (Pensl Code of 1872, amended to 1923, see. 7782.)

Mississippi—Where an offense is commenced in this state and con-
summated out of it, either directly by the accused or by any means or
agency procured by or proceeding from him, he may be indicted and
tried in the eounty in which such offense was commenced or from which
such 'gneans or agency proceeded. (Hemingway’s Ann, Code, 1927, sec.
1221.

North Carolina,—If any person, being in this state, unlawfully and
wilfully puts in motior a force from the effect of which any person is
injured while in another state, the person so setting such force in motion
shall be guilty of the same offense in this state as he would be if the effect
had taken place within this state. {(Cons. Stat. 1919, sec. 4604.)

See also Alabama, Code (1923), sec. 4893 (upheld and applied in Green v.
State (1880), 66 Ala. 40); Indiana, Burns Ann. Stat. (1926), sec. 2046;
Nevada, Comp. Laws (1929), see. 10707; South Carolina, Code of Laws
(1922), Code of Crim. Proc., sec. 109; Tennessee, Code (1917), sec. 6935;
Wisconsin, Statutes (1919), sec. 4635a. And see Bahamas, Penal Code
(1924), see. 10; Gold Coast, Criminal Code (1894}, sec. 10; Nigeria, Criminal
Code (I Laws, 1923, c. 21), sec. 12; Santa Lucia, Criminal Code (1918), sec.
1274, See also New Zealand, Cons. Stat. (1908), I, No. 32, “Crimes”,
secs, 347-348. And see Queen v. Holmes (1883}, 12 Q.B.D. 23 (false pre-
tenses).

Resort to a subjective test, in expanding the application of the territorial
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principle, is eommon also in the practice of countries deriving their juris-
prudence from the Civil Law. The question of the locus of crime has been
much diseussed and & subjective doetrine locating the erime where the crimi-
nal’s act or omission takes place, wherever it may have its effect, has been
widely approved. The subjective doctrine is frequently deduced from at-
tachment of the eriminal act to the will of the eriminal actor. See Binding,
Die Normen und thre Ubertreiung (1890); Lilienthal, Der Ort der Begangenen
Handlung (1820). It seldom appears as an exclusive test of jurisdietion,
however, but rather in eombination with or supplementary to the objective
doetrine, discussed infra. See the Brazilian case of The Tennyson (1917),
Clunet (1918), 739 (asserting Brazilian jurisdietion over an explosion on a
British vessel on the high seas, the explosive instrumentalities having been
placed on board in Brazilian waters); and Binding, Strafrechtliche und
Strafprozessuale dbhandlungen (1915), p. 129-217, And see the French
cases, R. (Trib. simple de police, Paris, May 80, 1885), Clunet (1885), 433;
Merz (Cour de Rouen, Jan. 5, 1907), Clunet (1907), 722; Thérond (Cass.,
June 17, 1910), 6 Rev. de Dr. Ini. Privé et de Dr. Pénal Int. 834; and the
Italian case, Zondind (Cass. Rome, Dec. 6, 1893), Clunet (1898), 417.

The Spanish Law of Organization of the Judicial Power (1870} asserted
jurisdietion over crimes commenced within the State but consummated
abroad only if the aets done in Spain were punishable. The provision was as
follows;

Art, 355, The cognizance of erimes begun in Spain and consum-
mated or frustrated in foreign countries falls t¢ Spanish Courts and

Judges, in ease the acts done in Spain constitute a crime in themselves,
and only in respeet to those [acts).

See also Spain, Peral Code {1928), Art. 18; Honduras, Law of Organization
and Attributes of the Courts (1906), Art. 172. The Ortiz Project of 2 Penal
Code for Cuba (1926), on the other hand, asserts jurisdiction on the subjec-
tive principle without the gualification imposed in the Spanish codes. The
provision ig as follows:

Art. 38. Laloi eriminelle eubain s’appliquers si le ministére public le
requiert: 1. Aux délits qui, ayant eu leur commencement d’exéeution sur
le territoire de la République, sont consomimés, mangués ou con-
tinués & Pétranger, méme si les actes accomplis sur le territoire national
n’ont pas de sanetion eriminelle, pourvu que les faits ineriminés le seient
dans leur ensemble.

It is not to be doubted that States are competent internationally to apply an
unqualified subjeective test, An inference of international incompetence is
not to be drawn from the fact that a few States have elected {o impose quali-
fications in their national legislation.

OBJECTIVE APPLICATION

In the second place, national legislation and jurisprudence have developed
the so-called objective territorial prineiple which establishes the jurisdiction
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of the State to prosecute and punish for ecrime commenced without the State
but consummated within its territory. Moore says:

The prineiple that a man who outside of a country willfully puts in
motion a force to take effect in it is answerable at the place where the
evil is done, is recognized in the ¢riminal jurisprudence of all countries.
(Report on Extraterritorial Crime end the Cuiling Case, 1887, p, 23;
U. 8. For. Rel., 1887, 757, 771.)

Hyde says:

The setting in motion outside of a State of a foree which produces as &
direct consequence an injurious effect therein, justifies the territorial
sovereign in prosecuting the actor when he enters its domain. (Inter-
national Low, 1922, T, 422,)

And the same principle has been applied by the Permanent Court of Inter-
national Justice in the case of the S.8. Lofus, where an act or omission done
within the jurisdiction of one State produced unintended effects within the
jurisdiction of another State, Publications P.C.I.J., Series A, Judgment No.
9; Dickinson, Cases, 656; Hudson, Cases, 719.

The objective principle has been developed in Great Britain and the
United States, in decision and statute, both with respect to particular crimes
and with respect to crimes in general, It has likewise had s signifieant
development in the legislation and judicial decisions of States deriving their
jurisprudence from the Civil Law,

The objective test as invoked to sustain jurisdietion of particular erimea
may be illustrated by reference to Ameriean and British cases dealing with
the offence of obtaining by false pretenses. People v. Adams (1846), 3 Den,
(N. Y.) 190, (1848), 1 Comst. (N. Y.) 173, is a leading American case. The
accused in Ohio had made false representations through an innocent agent in
New York whereby money was obtained fraudulently in New York from &
New York firm. The New York courts held that they bad jurisdiction al-
though the accused had been at all times during the commission of the of-
fence in Ohio. The New York Supreme Court said:

The fraud may have originated and been concoeted elsewhere, but it
beeame mature and took effect in the city of New York, for there the
false pretences were used with success. . . . The erime was therefore
committed in the eity of New York, . . . Personal presence, at the place
where a crime is perpetrated, is not indispensable to make one s principal
offender in its commission, (3 Den. (N. Y.} 190, 206-7.)

This in no sense affirms or implies an extension of our laws beyond the
territorial limits of the state. The defendant may have violated the law
of Ohio by what he did there, but with that we haveno concern. . . . He
was indicted for what was done here, and done by himself. True, the de-
fendant was not personally within this state, but he was here in purpose
and design, and acted by his authorized agents. . . . Here the crime
was perpetrated within this state, and over that our courts have an
undoubted jurisdietion. This necessarily gives them jurisdiction over
the eriminal. Crimen trahit personam, (3 Den, N, Y., 190, 210.)
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In the case of Queen v, Nillins (1884), 53 L.J.M.C. 157, the Queen’s Bench
Division of the English High Court of Justice made an application of the
same principle in passing upon an application for babeas ¢orpus by one held
for extradition to Germany to answer 2 charge of obtaining goods by false
pretenses in Germany. While the letters containing the false pretenses were
written in England, and forged bills of exchange given in payment for the
goods were posted there, the goods were obfained in Germany. The peti-
tioner contended that the crime was committed, if committed at all, in
England. Extradition to Germany was allowed, however, on the ground
that the erime was commitied in Germany where the goods were obtained,
See, to the same effect, Reg. v. Jacobi and Hiller (1831), 46 L. T. 595 n. (false
pretenses); King v. Godfrey 11923] 1 K. B. 24 (false pretenses}; Laemar v.
United States (1916), 240 T, 8. 60 (false personation}; Updike v, People (Col.
1933), 18 P. (2d) 472 (false pretenses); and Statev. Devot (1925), 66 Utah, 307
(falge pretenses). See also Rex v. Munion (1793), 1 Esp, 62 (defrauding the
government); Reg. v. Taylor (1865), 4 F, & F. 511 (uttering forged insfru-
ments); King v. Oliphant [1905] 2 K, B, 67 (falsification of aceounts}; and
the Scotch cases of H. . Advocale v. Bradbury (1872), 2 Couper, 311;: H. M,
Adyocate v. Allan (1872), 2 Couper, 402; and H. I, Advecate v, Witherington
(1881), 8 Sess. Cas. (Rettie), 41 (zll three for falsehood, fraud, and willful
imposition).

The same principle has been applied in the prosecution of many other
offences. ‘Thus, in State v. Wellman (1918), 102 Kan. 503, the jurisdiction to
prosecufe in Kansag for abandonment was sustained in g case in which the
wife and child of the accused had left him in Missouri, because of his cruelty
and failure to support, and had gone to Kansas, where the wife obtained a
divoree. It was held that the failure to provide for the child cceurred in
Kansas; the offence was not the ill-treatment or failure fo support in Mis-
souri, but the abandonment in Kansas. See, to the same effect, In re
Fowles (1918), 89 Xan. 431; State v. Sanner (1910}, 81 Ohio St. 393 ; Common-
wealth v. Hart (1909), 12 Pa. Super. 605; and Stafe v. Beam (1921), 181 N, C.
597; see also Fry v, Stale (1927), 36 Ga. App. 312; and Noodleman v. State
(1914), 74 Tex. Cr, 611.

In State v. Morrow (1893), 40 8, C. 221, 5 convietion in South Carolina for
procuring an abortion was sustained in a case in which the accused had
mailed pills from Washington to 2 woman in South Carolina, with advice as
to their use, with the result that the woman took the pills in South Carolina
and died following the abortion.

In Simpson v. Staie (1893), 92 Ga. 41, in which the accused had stood on
the South Carolina bank of the Savannsh River and shot at a person in a
boaf, on part of the river within the boundaries of Georgia, the bullet missing
the objective and striking the water on the Georgia side, it was held that the
Georgia eourts had jurisdiction of a prosecution for assault with intent to
murder. The opinion of the court eontains & very extreme statement of the
theory of constructive presence. It was said:
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Of course the presence of the aceused within this State is essential to
make his act one which is done in this State; but the presence need not
be aetual, It may be constructive. The well established theory of the
law is, that where one puts in force an agency for the commission of
crime, he, in legal confemplation, accompanies the same fo the point
where it becomes effectual. . . . So, if a man in the Siate of South
Carolina eriminally fires  ball into the State of Georgin, the law regards
him as accompanying the ball, and as being represented by it up to the
point where if strikes. . . . The act of the accused did take effect in this
State. He started across the river with his leaden messenger, and was
operating it up to the moment when it ceased to move, and was there-
fore, in a legal sense, after the ball crossed the State line up to the mo-
ment it stopped, in Georgia. (92 Ga. 41, 43-46.)

See also County Council of Fermanaugh v, Farrendon [1923] 2 Ir, Rep. 180,
Annual Digest, 1923-1924, Cage No. 55.

In Ferd v. Undled States (1927), 273 U. 8. 593, aliens were progecuted in the
United States for conspiring abroad with persons inside the United States fo
violate the United States prchibition and tariff laws. Quoting with ap-
proval from the opinion in Strassheim v. Daily (1911), 221 U. 8. 280, 285,
to the effect that “acts done outside a jurisdietion, but intended to produce
and producing detrimental effects within it, justify a State in punishing the
cause of the harm as if he had been present at the effect, if the State should
succeed in getting him within its power,” the United States Supreme Court
susfained the jurisdietion on the objective prineiple. Delivering the
opinion of the court, Chief Justice Taft concluded:

The overt acts charged in the conspiracy to justify indiciment under
section 37 of the Criminal Code were acts within the jurisdietion of the
United States, and the conspiracy charged, although some of the con-
spirators were corporeally on the high seas, had for its object crime in
the United States and was carried on partly in end partly out of this
country, and so was within its jurisdietion under the principles above
settled. (273 U. 8. 503, 624.)

See the similar decisions taking jurisdiction over conspiracy on the objective
prineiple in U, 8. v. Downdng (1931), 51 F. (2d) 1030; Noyes v. Stale (1879),
41 N, J. L, 418; State v. Faunce (1917}, 91 N. J. L. 333; and see also Hyde v.
U7. 8. (1912), 225 T, 8. 347; Brown v. Elliolf {1912), 225 U, 8. 392; Grayson v.
U. 8. (1921), 272 Fed. 553 ; Lucas v. U. 8. (1921), 275 Fed. 405; and Baker v.
U. 8. (1927}, 21 F. (2d) 903.

For further applications of the objective principle, see Reg. v. Biythe
(1895), 4 PBritish Columbia L. R. 276 (abduction); State v. Grady (1867), 34
Conn. 118 (accessory to theft); Stafe v. Chapman (1871), 6 Nev. 320 (acces-
sory to robbery); Benson v. Henkel (1905), 198 U. 8. 1 (bribery); Carter v.
State (1915), 148 Ga. 632 (embezzlement) ; Queen v. Bull (1845), 1 Cox C, C.
281 {forgery}; Commonwealth v. Blonding (1825), 3 Pick. {Mass.) 304 (libel);
King v. Coombes (1785), 1 Leach 388 (murder}; Stete v. Hall (1894}, 114
N. C, 900 {murder); Claramont v. United Stafes (1928), 26 F. (2d) 797
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(procuring landing of execluded alien); Commonwealth v. Gillespie (1822), 7
Serg. & Rawle (Pa.), 469 (seliing lottery tickets); Unifed States v. Steinberg
(1932), 62 F. (2d) 77 (using the mails to defraud). Compare Beatiie v.
State (1904), 73 Ark. 428; and People v. Iniernational Nickel Co. (1915},
168 App. Div, (N. Y.) 245, There are, of course, o great number of British
and American venue cases which have applied the same objective test as to
the place of the crime.

The development of the objective prineiple in judicial decision has been
supplemented by legislation providing for the same jurisdictional test in case
of partieular offences. TLegislation expanding the jurisdiction of larceny
affords g noteworthy example. There has been controversy ag to the eom-
petence of the State to prosecute for larceny one who has stolen goods abroad
and brought the stolen goods within the State. For cases supporting com-
petence, see Sullivan v. State (1913}, 109 Ark. 407; Fosier v. Stafe (1911}, 62
Fla. 52; State v. Bennett (1863), 14 Ia. 479; Worthington v. State (1882), 58
Md. 403; Cemmonwealth v. White (1877), 123 Mass. 430; Commonwealth v.
Parker (1896), 165 Mass. 526 (embezzlement); State v. Morridl (1896}, 68
Vi. 60, Tor cases conira, see Territory v. Hefley (1893), 33 Pac. (Ariz.) 618;
Gilbert v, Steadman (1792}, 1 Rooi (Conn.) 403; Beal v. State (1860), 15 Ind.
378; Van Buren v. State (1902), 65 Neb. 223; People v. Gardner (1807), 2
Johns. (N. Y.) 477; State v. Brown {1794), 1 Hay. (N. Y.) 100; Strouther v.
Commonwealth (18958), 92 Va, 789; Reg. v. Madge (1839), 9 C. & P. 29; Reg. v.
Debruiel (1861), 11 Cox C. C. 207; Reg. v. Carr (1877),15Cox C.C.131n. In
a number of states of the United States this controversy has been resolved
by expanding the definition of larceny to include possession within the state
of property stolen outside the state. See, for example, the following statutes
or code provisions:

Missowd, Rev, Stat. (1919), see. 3685, —Every person who shall steal,
or obtain by robbery, the property of another in any other state or coun-
try, and shall bring the same into this state, may be convieted and pun-
ished for Iarceny in the same manner as if suech property had been felo-
niously stolen or taken in this state, and in any such case the larceny may
ke charged to have been eommitfed, and every such person may be in-
dicted and punished, in apy county inte or through which such stolen
property shall have been brought.

New York, Cons, Laws (1923), ¢. 41, see, 1930.—The following per-
sons are liable to punishment within the state: . . .

(2) A person who commits without the state any offense which, if
committed within the state, would be laresny under the laws of the state,
and is afterwards found, with any of the property stolen or feloniously
appropriated within this state.

Monaeo, Code of Penal Procedure (1904), Art. 8.—Pourra également
étre poursuivi et jugé dans la Prineipauté Pétranger qui se sera rendu
coupable au dehors: . . . 2. D'un crime ou d’un délit commis méme
au defriment d’un autre étranger, s'il est trouvé daas la Prineipauté en
possession d’objets aequis au moyen de Pinfraction.
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Similar to the Missouri legislation, quoted above, see Kansag, Rev. Stat.
(1923}, sec. 21~103; New Mexico, Stat. (1915), see. 1530; Rhode Island,
Gen. Laws (1923), secs. 6330 & 6331. In Hemmaker v. Stale (1849}, 12 Mo.
453, arising under the Missouri legislation, goods having been stolen on an
ocean vesgel in New Orleans harbor and later brought within the state,
jurisdiction to prosecufe for larceny was sustained. See also Rep. v. Panse
(1897), 61 J. P. 586; E. v. Graham (1901), 65 J. P. 248. Other gtates have
statutes which are similar to, but somewhat less liberal than, the Misgouri
statute. And see TField, Qutlines for an International Code (2d ed. 1876),
Art. 643, sec. 1; Fiore, Infernational Law Codified (Borchard’s transl. 1918),
Art. 298,

Further llustration of the same tendency is found in legislation expanding
the jurisdiction of bigamy by providing for prosecution where a second mar-
risge, confracted outside the state, is followed by cohabitation within the
state. Thus, Missouri, Rev. Stat. (1019), sec. 3508, provides:

Every person, having 2 busband or wife living, who shall marry an-
other person, without this state, in any case where such marriage wonld
be punishable if contracted or solemnized within this state, and ghall
afterward cohabit with such other person within this state, shall be ad-
judged guilty of bigamy, and punished in the same manner as if guch
second marriage had taken place within this state.

Similar legislation has been enacted in Delaware, Rev. Stat. (1915), sec.
4785; Kansas, Rev. Stat. (1923), sec. 21-003; and North Carolina, Cons.
Stat. (1919), see. 4342, Decided under the above enactments, see Stale v.
Boacon (1920}, 112 Atl, (Del.) 682; and Siate v. Stewart (1906), 194 Mo, 345,
Compare State v. Cufshall (1892), 110 N. C. 538, arising under an earlier
statute. Note, also, the type of legislation with respect to kidnapping which
is exemplified in the following provisions from New York, Cons. Laws
(1923), ¢. 41, see. 1930;
The following pergons are liable to punishment within the state: . . .
(4) A person who, being out of the state, abduects or kidnaps by force
or fraud, any person contrary fo the laws of the place where such act is
commitbed, and brings, sends or conveys such person within the limits
of this state, and is afterwards found therein,

Bee also Minnesota, Gen. Stat. (1923), sec. 9909, No. 4; North Dakota,
Comp. Laws (1913), see. 9208, No. 3; Oklahoma, Comp. Stet. (1921), sec.
1510, No. 8. See, further, Massachusetts, Gen. Laws (192]), e. 273, secs.
1,2, 3, 15, 20 & 21 {(abandonment); Washington, Rem. Comp. Stat. (1922),
see. 2333 (bribery in connection with public works contracts); Texas, Penal
Code (1925), Art. 1009 {(punishing forgery outside the state of titles to Texas
land), applied in Hanks v. State (1882), 13 Tex. App. 289; and 4bid. Art. 1039
(punishing monopolies or trusts formed outside the state in restraint of
trade within the state).

From legislation expanding competence with respect to particular offences,
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of the type noted above, it is a short step to legislation asserting the objective
principle of territorial jurisdiction for all erimes. The latter type of legisla-
tion has been widely adopted both in Ameriea and in countries deriving their
jurisprudence from the Civil Law. The following American statutes are suf-
ficiently typical:

New York, Cons. Laws (1923), ¢. 41, see, 1930.—The following per-
sons are liable to punishment within the state: . .

(5) A person who, being out of the state, and with intent to cause
within it 2 result contrary to the laws of this state, does an aet which in
its natural and usual course results in an aet or effect contrary to jts
aWS.

Nlinois, Criminal Code {(Cahill’s Rev, Stat., ¢. 38, 1927), par. 733.—
When the commission of an offense commenced without this State is
consummated within this State, the offender shall be liable to punish-
ment, therefor in this State, though he was without the State at the time
of the commission of the offense charged, if he consummated the offense
within this State through the intervention of any mnocent or guilty
agent, or any means proceeding directly or indirectly from himgelf; and
in any such case he may be tried and punished in the county where the
offense was consummated,

See also California, Penal Code (1872, as amended to 1923), sec. 778;
Indiana, Burns Ann, Stat. (1926), sec. 2033; Iowa, Code (1924), sec. 13450;
Minnesota, Gen. Stat. (1923), sec. 9909, Nos. 3 & 5; Mississippi, Heming-
way’s Ann. Code (1927), sec. 1220; Montana, Rev. Codes (1521), sec. 11704;
Nevada, Comp. Laws (1929), sec. 10706; North Dakota, Comp. Laws (1913),
secs. 9206, No. 5, & 10502; Oklahoma, Comp. Stat. (1921), sec. 2426; Oregon,
Laws (1920}, sec. 1381; see State v, Qwen (1926), 119 Ore. 15; South Dakota,
Rev. Code (1919}, sec. 4506; Tennessee, Code (1917), sec. 6934; Utah,
Comp. Laws (1917), sec. 8645; Washington, Rem. Comp. Stat. (1922), sec.
2254, see Stale v. Piver (1913), 74 Wash. 96; Hawaii, Rev. Laws (1925), sec,
3010. And see Nigeria, I Laws, ¢, 21 (Criminal Code, 1923), sec. 12 (jurisdic-
tion limited to cases where act intended to have an effect in Nigeria); Santa
Lueia, Criminal Code (1918), sec. 65.

Among the eodes of other eountries which affirm the same objective prin-
ciple, the following may be quoted:

Argenting, Nafional Penal Code (1921), Art. 1.—This code will be
applied: 1. To crimes committed or whose effects are due to be pro-
duced on the territory of the Argentine Nation or in places subject to its
jurisdietion,

Mexico, Federal Penal Code (1931), Art. 2.—It will likewise be ap-
plied: To crimes which sre begun, prepared, or committed abroad, when
they produce or seek to have effects in the territory of the Republic,

Norway, Penal Code (1962}, see. 12, No. 4.~ . . . Dans le cas ofy
la répression a pour objet les conséquences intentionnelles ou forfuites
d’un acte, ou gque ces congéquences servent 4 mesurer la peine, cet acte
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est considéré comme comnis également 13 odt les conséquences se sont

produites ou Uintention était qu’elles se produissent,
See also Denmark, Penal Code (1930), sec. 9; and Brazil, Project of Penal
Code (1927}, Art. 10. And see Austrian Supreme Court decision of Oct. 26,
1914, in Clunet (1917), 288; French cases reported in Clunet (1802), 1144
and (1911), 1192; and German decisions of Feb. 8, 1881, 3 Entscheidungen des
Reichsgerichts (Str.) 316 (jurisdietion over sending prohibited newspapers
from England to Germany}; and of March 18, 1889, 19 ¢bid. 147.

In some insfances the objective principle is pressed to & point at which its
application is distinguished with diffieulty from the application of the *prin-
ciple of protection’ upon which Articles 7 and 8, infra, are based. See
Donnedieu de Vabres, Les Principes Modernes du Droit Pénal International
(1928), pp. 103-105, and references there cited. New York, Cons. Laws
(1923), c. 41, sec. 1933, provides:

A person who commits an act without this state whieh affects persons
or property within this state, or the publie health, morals, or deceney of
this state, and which, if committed within this state would be a crime,
is puaishable as if the act were committed within this state,

See also Hawaii, Rev. Laws (1925), sec. 3909; and Washingfon, Rem. Comp.
Stas. (1922), sec. 2254, No, 5. And see Texas, Penal Code (1925), Art, 1009
(punishing forgery cutside the state of titles to Texas land), applied in Hanks
v. State (1882), 13 Tex. App. 289, A striking example is the case of B., in
which the German Reichsgericht approved (Dec. 23, 1889), the prosecution
of one who shouted “Vive la. France”” in France near the German border and
was convicted of sedition on the ground that the ery was heard in Germany
and hence took effect there as a crime. 20 Enischerdungen des Reichsgerichis
(Str.) 146; Clunet (1890}, 498. Certainly the gap between extreme applica-
tions of the objective prineiple and the protective principle as formulated in
Articles 7 and 8, infra, is very narrow indeed.

COMBINED SUBJECTIVE AND OBJECTIVE ATPPLICATIONS

The text of the present article conforms to the modern trend by combining,
as complementary, the subjective and objective applications of the territorial
prineiple in a formula widely approved in national legislation and in the drafts
of various international bodies. National experience has demonstrated that
neither the subjective nor the objective application, taken alone, can be
made sufficiently comprehensive to serve as a rationalization of contempo-
rary practice. 'Where national legislation has been limited to an assertion of
territorial jurisdicfion over ecrime committed within the State, judicial
practice and legal literature have been foreed to the conclusion that o crime
is commifted wherever any essential element of the crime is accomplished.
See Olshausen, Kommentar zum Strafgeselzbuch fir das Deutsche Reich (11th
ed. 1927), p. 58 fi. Such a development has been particularly notable in
France, where the coneeption of the indivisibility of & erime congisting of
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many connected aets or omissions has been a means of expanding jurizdie-
tion. Donnedieu de Vabres, Les Principes Modernes du Droit International
Pénal {1928}, p. 44 ff, The modern formula, incorporated in this article,
recognizes that there is territorial jurisdiction of any crime which is com-
mitted in whole or in part within the territory. A crime is commitied ““in
whole” within the territory when every essential constituent element is con-
summated within the territory; it is committed “in part’ within the terri-
tory when any essential constituent element is consummated there. If it is
committed either *‘in whole or in part” within the territory, there is terri-
torial jurisdiction,

The eombination of the subjeefive and the objective tests to establish
jurisdiction over particular offenees committed in whole or in part within
the territory is exemplified in Ameriean statutes with respect to homicide,
Thus the laws of Massachusetts (Gen. Laws, 1921, ¢. 277), provide as follows:

See, 61, If a mortal wound is given, or if other violence or injury is
inflicted, or if poison is administered, on the high seas or on land either
within or without the commonwealth by means whereof death ensues in
any county thereof, the homicide may be prosecuted and punished in
the county where the death oceurs.

Sec, 62. If a mortal wound is given, or if other violence or injury is in-
flicted, or if poison ig administered, ie any county of the commonwealth,
by means whereof death ensues without the commonwealth, the homi-
cide may be prosecuted and punished in the county where the act was
committed.

Similar legislation is found in England, 9 Geo. IV, e. 31, sec. 8; Delaware,
Rev, Stat. (1915), secs, 4699 & 4701; Georgia, Code (1910), sees, 27-28;
Maine, Rev, Stat. (1917), e. 133, sec. 4; Michigan, Comp. Laws {1929}, secs,
17123-17124; Missouri, Rev. Stat, (1919), secs. 3726-3727; Nebraska, Comp.
Stat, (1922), see. 10053; New Jersey, Comp. Stat, {1910}, Crim. Proe., sec.
60; North Carolina, Cons. Stat. (1919), sec. 4605; Oklahoma, Comp. Stat.
(1921), gee. 2439; Oregon, Laws (1920), sec. 1382; Pennsylvania, Stat.
(1920), sec. 8122; Rhode Island, Gen. Laws (1923), sec, 6329; South Carclina,
Code of Laws (1922), Code of Crim. Proe., secs. 108-109; Virginia, Code
(1919), secs. 4398 & 4770;: West Virginia, Barnes Code (1923), e. 144, see. 6;
Bermuda, Acts of the Legislature {1931), I, ch. 4, sec. 18; New South Wales,
Act 40 of 1900, sec, 25; Trinidad and Tobago, Laws (rev. ed. 1925), I, ck. §,
sec. 9. 'The leading American cases under such statutes are perhaps Com-
monwealth v. Macloon (1869), 101 Mass. 1, upholding convietion where
deceased was wounded on board a British vessel on the high seas and died in
Massachusetts; and Tyler v. People (1860}, 8 Mich. 320, in which deceased
was wounded on board an American vessel in Canadian waters and died in
Michigan. See also Hunler v. State (1878), 40 N.J.L. 495; Stafe v. Lang
(1931), 154 Atl. (N. J.) 864; [compare Siafe v. Carter (1859), 27 N.J.L. 489,
holding that under the New Jersey statutes jurisdietion did not extend to
manslaughter where the vietim died within the State]; State v. Caldwell
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(1894), 115 N, C. 794; Covinglon v. Commonwealth (1923), 136 Va, 665; iz
parte McNeeley (1892), 36 W, Va. 84; and Moran v. Territory (1904), 14
Okla. 544,

A somewhat similar combinstion of jurisdictional criteria is found also in
the legislation of American states for the punishment of dueling. Thus
Tllinois, (Cahill’s Rev. Stat. 1927, e, 38), provides:

Par. 176. Whoever, being an inhabitant or resident of this state, by
previous appointment or engagement made within the same, fights a
duel without the jurisdietion of the State, and in so doing inflicts & mor-
tal wound upon any person, whereof such person afterwards dies within
this State, and every second engaged in such duel, ghall be deemed guilty
of murder within this State, and may be indicted, tried, and convicted in
the county where such death shall happen.

See also Arizona, Rev. Stat. (1913), Penal Code, secs. 810-811; California,
Penal Code (1872, amended to 1923), secs. 779-780; Idaho, Comp. Stat.
(1919), sec. 8687; Indiana, Burns Ann, Stat, (1926), sec. 2034; Towa, Code
(1924), sec. 18456; Maine, Rev. Stat. (1917), ¢. 120, sees. 7-12; Massa~
chusetts, General Laws (1921), ¢. 265, secs. 8-5; Michigan, Public Acts
(1931), No. 328, sees. 318-320; Montana, Rev. Codes (1921), secs. 11705-
11706; Nevada, Comp. Laws (1929), sec. 10708; North Dakota, Comp.
Laws (1913), secs. 10503-10504, 9534-9535, 9542-9543; Oklahoma, Comp.
Stat. (1921), secs. 24272428, 1728; Rhode Island, Gen. Laws (1923), secs.
6019-6026; South Dakota, Rev. Code (1919), sec. 4507; Tennesgsee, Thomp-
son’s Shannon’s Code (1917), sec. 6941; Utah, Comp. Laws (1917), seca.
8646-8647; Vermont, Gen. Laws (1917), secs. 6809-6812; Wyoming, Comp.
Stat. (1920}, sec, 7068.

American statutes also punish the traffic in women for immoral purposes
when any part of the acts incriminated js committed within the state,
See Kentucky, Carroll’s Stat. (1922), sec. 1215b; New Hampshire, Publie
Laws (1926), c. 386, secs. 10 & 11; Utah, Comp. Laws (1917), secs. 8095-
8096; West Virginia, Barnes Code (1923), ¢, 144, see, 16b, Nos. 1 & 2.

The expension of territorial jurigdiction to comprehend any crime eom-
mitted in whole orin part within the territory of the State has been asserted
in general terms in the modern legislation of & number of countries. For the
United States the following statufes may be taken ag typieal:

New York, Cons. Laws (1923), e. 41, sec. 1930.—The following per-
sons are liable to punishment within the state:

(1) A person who commits within the state any crime, in whole or in
part.

Wisconsin, Statutes (1919), sec. 4635a.—Any person who commits an
act or omits to do an act which act or omission constitutes a part of &
crime by the laws of this state shall be punished the same ag if he had
committed the whole of such erime within this state.

See also Arizona, Rev. Stat. (1913), Penal Code, sec. 25, No. 1; California,
Penal Code (1872, amended to 1923), see. 17, No. 1; Idaho, Comp. Stat.
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(1919), sec. 8091, No. 1; Minnesota, Gen. Stat. (1923), sec. 9909, No. 1;
Montana, Rev. Codes (1921), sec. 10830, No. 1; North Dakota, Comp. Laws
(1913), sec. 9206, No, 1; Oklahoma, Comp, Stat. (1921), see. 1510, No. 1;
Porto Rieo, Rev. Stat. and Codes (1911}, see. 5444, No. 1; Utah, Comp.
Laws (1917), sec. 7916, No. 1; Washington, Rem. Comp. Stat. (1922), sec.
2254, No. 1; New Zealand, 1 Cons. Stat. (1908), Act 32 “Crimes”, sec. 4;
Queensland, Criminal Code Act (1899), sec. 12; Tasmania, Criminal Code
(1924), sec. 8. Compare United States Judicial Code, sec. 42 (36 U. 8. Stat,
L. 1100), providing for trial in either district in case of offences begun in one
judicial district and eompleted in another,

As exemplifying the same expausion of territorial competence in countries
deriving their jurisprudence from the Civil Law, the following provisions of
projects or codes in force may be quoted:

China, Penal Code (1928), Art. 4.—Une infraction ecommise & Vin-
térieur du territoire de la République, majs dont les effets se produisent:
hors de ce territoire, ou une infraction commise hors du territoire de la
République, mais dont leg effets se produisent & Pintérieur de ce terri-
toire, est considérée comme une infraction commise 4 Pintérieur du ter-
ritoire de la République,

Cuba, Project of Penal Code (Ortiz, 1926), Art. 32.—Tout délit ou
faute sera réputé commis au point de vue du présent Code ot de la juri-
diction eompétent, tant au lieu ol U'suteur & accompli Facte ou I'un de
ses éléments constitutifs qu'au lieu ol le résultat complet s’est produit,
et au cas ot il n’y a pas eu consommation, ol le résultat aurait dd se
produire d’aprés l'intention notoire du délinquant.

Germany, Project of Penal Code (1927), see. 8.—An act is committed
at each place in which the elements (Tathestand) of the punishable ac-
tion have been realized in whole or in part, or where, in the case of
attempt, they were to be realized according to the intention of the actor.

Iialy, Penal Code (1930), Art, 6, par. 2—The offence is considered to
be committed in the territory of the State when the action or omission
constituting it oceurred therein, wholly or in part, or when the event
which is the eonsequence of the action or omission took place therein.

See also Costa Rica, Penal Code (1924), Art. 219, sec. 7; Czechoslovakia,
Project of Penal Code (1926}, sec. 8; Denmark, Penal Code (1930), Art. 9;
France, Project of Penal Code (1932), Art. 11; Poland, Penal Code (1932),
Art. 3, sec. 2; Sudan, Penal Code (1924), Art. 4, sec. 1; Switzerland, Project
of Penal Code (1918), Art. 8 (see also Bern, Law of July 5, 1914, Art. 1;
Fribourg, Penal Code (1924) Art. 3).

Legislation asserting jurisdietion over any crime eommitted in whole or in
part within the State has been construed and applied by the courts in some
noteworthy cases. From the United States the following cases may be
noted. In People v. Bofkin (1901), 132 Cal. 2381, the accused sent poisoned
cendy by mail from California to Delaware, where it was eaten by the
deceased. The jurisdietion of the California courts was sustained under a
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statute like that of New York, Cons. Laws (1923), ¢, 41, sec. 1930, No. 1,
quoted supra. See same cese (1908), 9 Cal. App. 244, 1In People v. Sansom
(1918}, 37 Cal. App. 435, the accused was convicted in California of uttering
a forged check, though parts of the erime were ecommitted in Arizona and
Mexico. Bee also, upholding jurisdiction under this provision, People v.
Chapman (1921}, 55 Cal. App. 192; and People v. Lakeman (1928), 61 ibid.
368. Jurisdiction under the Idgho statute in 2 case of obtaining by false pre-
tenses was upheld in Stafe v. Sheehan (1921), 33 Idaho, 553. In People v.
Zayas (1916), 217 N, Y. 78, the jurisdiction of the New York eourts was sus-
tained, under the statufe, where property had been delivered to the accused
in Pennsylvania as a result of false pretenses in New York. In People v.
Licenziata (1921), 199 App. Div. (N, Y.) 106, the accused sold wood aleohol
in New York for beverage purposes and the liguor was taken by the purchaser
into Massachusetts where it eame into the possession of another who drank
it and died. The accused was convicted of manslaughter in New York, It
was held that the act done in New York was unlawful in itself, constituted a
part of the erime, and so founded the jurisdiction of the New York courts,
Bee also People v. Bihler (1913), 154 App. Div. (N. Y.} 618.

In People v. Werblow (1925), 241 N. Y. 55, on the other hand, the attempt
to establish jurisdietion under the New York statute failed. The accused
and two brothers had conspired in New York to defraud a New York corpora-
tion having & London branch. One brother in New York sent letters and
cablegrams to the accused in China and received others from him. The
other brother went fo London and received messages there from fhe one in
New York. Then the aceused in China sent forged eablegrams to the Lon-
don branch as g result of which the recipient paid a large sum to the brother
in London. When the accused returned to New York, he was convieted
on an indietment charging grand larceny by obtaining money by false pre-
tenses. The Court of Appeals reversed this convietion on the ground that
what was done in New York did not amount to a part of the erime charged.
Delivering the opinion of the eourt, Judge Cardozo said:

We are now asked to go farther and to hold that a conspiracy formed
in New York gives jurisdiction under the statute to punish for a larceny
aproad if only some overt act can be found to have been here committed
in furtherance of the conspiracy, even though the act is not a constituent
of the executed larceny.

Such a reading of the statute strains it $o the breaking point. We
think a crime is not committed either wholly or parfly in this state un-
legs the act within this state is so related to the erime that if nothing
more had followed, it would amount to an attemnpt. We do not mean

that this construction of the statute is the consequence of some inherent
limitation upon the power of the Legislature, (241 N, Y. 55, 61.)

The court intimated, however, that if the indietment had been for con-
spiracy the jurisdietion might have been sustained under the statute. See
also People v. Doud (1923), 202 N.Y.8. 579, holding that no part of the erime
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charged had been committed within the sfate. A similar position was taken
by the French courts Feb. 5, 1857, D. P. (1857), I, 132; and June 29, 1906
(Trib. Corr, de Ia Seine), Clunet (1907}, 130; and also by the Ttalian Court
of Cassation of Florenes, March 26, 1879, Clunef (1881), 449.

The present article sets no such limitation upon the meaning of “com-
mitted in whole or in part” as is suggested by the case of People v. Werblow.
The court in People v. Werblow coneluded that the legislature had not in-
tended to assert jurisdietion unlegs the part of the erime eommitted within
the state amounted at least to an atterapt, but it carefully refrained
from intimating that the legislature would have been incompetent to enact
a more comprehensive statute. It seems clear that a State is competent
internationally, subject to limitations covered by later articles, to take juris-
diction of acts or omissions committed in part within the State, even though
the part committed within the State amounts to something less than an
attempt and is punishable only because of ifs association with aets or omis-
gions committed outside the State. A State may not wish to exercise such
competence to its fullest extent. Bui the competence exists, The phrase
“eormiitted in whoele or in part” is to be consfrued literally.

The United States statutes and cases are reviewed in Berge, “Criminal
Jurisdiction and the Territorial Principle,” 30 Mich. Law Rev. (1931), 238,
See also Lévitt, *“ Jurisdietion over Crimes,”” 16 Jour, Am. Tnst. of Crim. Law
and Criminology (1925), 316, Earlier discussions of the United States
materials may be found in Bishop, Criminal Law (9th ed. 1923), I, sees, 110,
112-116, 136-141; and Wharton, Conflict of Laws (8d ed. 1905), 11, secs.
811-812, 823-826a.

The courts of other countries have made substantial progress in developing
an equally comprehensive definition of territorial jurisdiction, even in the
absence of such legislation as that reviewed above. For France, with respect
to fraud, see the decisions of the Court of Cassation of Jan. 6, 1872, 77 Bull.
Crim. 8; March 11, 1880, 85 bid. 97; Dee. 18, 1908, Sirey (1913), I, 116; Aug.
31,1911, Rev. de Dr. Int. Privé (1912) 860; of the Tribunal de Bayonne, Dee.
29, 1887, Clunet (1887), 517; and of the Tribunal d’Avignon, Oect. 23, 1911,
ibid. (1912), 827: with respeet to defamation, the decisions reported in
Clunet (1901), 990, and Sirey (1908), I, 553; with respect to extortion, the
deecisions reported in Clunet (1885), 433; with respect to revelation of trade
seerets, the decisions reported in Sirey (1904), I, 105; and with respect to
espionage, the decisions reported in Clunet (1912), 1162, See also, for the
French law and eases, Donnedieu de Vabres, Les Principes Modernes du
Droit Pénal Infernational (1928), 4345, 4748; Travers, Le Droit Pénal
International (1920), 1, sees. 108-180; Travers, *‘Compétence Criminelle,”
in de Lapradelle ef Niboyet, Réperivire de Droit International (1929), IV,
360, 383-388., Some of these cases the French law regards as governed
by the principle of indivisibilité. See Nachbaur, ““ Droit Pénal International,”
in de Lapradelle et Niboyet, Répertoire de Droit Infernational (1930), VII,
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441, 442-444: Donnedieu de Vabres, op. cit., 44—45; Travers, op. e, II,
see. 976 ff. (1921). In others, jurisdiction may be based upon the principle
of connexité. See the above references and such cases ag that of Stuwr
(French Court of Cassation, Aug, 24, 1876), Sirey (1877), I, 385, assuming
jurisdiction over a forgery in Brazil which was used in Frence, and over
the burning of a ship on the high seas since the burning was to hide the for-
gery. The text of the present article would ineclude cases of indivisibilité
where part of the erime is committed within the State, but would exclude
crimes committed wholly abroad though connected with 2 crime com-
mitted in whole or in part within the State, unless the connected crimes
were regarded as merely parts of a single erime. See further Gerraud,
Traité Théorigue et Pratigue du Droit Pénal Francais (3d ed. 1813), I, see.
171; and Ortolan, Elgments du Droit Pénal (4th ed, 1875), I, secs. 950~
955.

For Germany, note the decision of the Reichsgericht of Dec. 15, 1908,
taking jurisdiction of the erime of selling in Austria sedifious songs which
were brought into Germany, 38 Juristische Wochenschrift, 289, Clunet (1911),
285; and the decisions of May 12/19, 1884, 10 Entscheidungen des Reich-
gerichis (Str.) 420; June 24, 1884, 11 4bid. 20; Feb. 11, 1886, 13 ¢bid. 337. Seo
also March 13, 1880, 1 sbid. 274; March 18, 1889, 19 ibid. 147; June 14, 1804,
25 ibid. 424; March 9, 1916, 49 ¢bid. 421; May 24, 1917, 50 ibid, 423. And
see the German liferature cited énfra.

For Switzerland, note the case of Rabbat and Limoge, in which jurisdiction
wag sustained over a crime committed in part in Bwitzerland, although
France sought extradition, reported in 13 Rev. de Dr. Int. Privé (1917), 605;
and see Court of Cassation of Vaud, Feb. 27, 1806, in Clunet (1907), 518.
For Belgium, see Court of Cassation, Oet. 29, 1928, in Clunet (1929), 772.
For Ttaly, see Manzini, Trafiate di Diritio Penale Italiano (2d ed. 1926), I,
sec. 168. Tor Japan, see Naokawa v. Chuan (1925), Annual Digest, 1925~
1926, Case No. 104. For Luxembourg, see Supreme Court, May 8, 1926,
in Clunet (1929), 481. Laws and cases from some other States are noted in
Travers, op. cit.

The whole question of the locus of erime for the purpose of territorial
jurisdietion has been much discussed in Europe. The contribution of the
German writers has been especially significant. See Kifzinger, *Ort und
Zeit der Hundlung”, Vergleichende Darstellung des deutschen und auslindischen
Strafrechts (1908), Allg, Teil, T, pp. 1835-223; and Heymann, Territorialildiis-
prinzip und Distanzdeliké (1914). See also Bar, Geselz und Schuld in
Stragrecht (1908), p. 134 ff; Bar and Brusa, in Annuaire de I'Inst. de Dr.
Int, (1883-1885), VII, 123; Binding, Handbuch des Strafrechts (1885), I;
Hegler, Prinzipien des infernaiionalen Strafrechts (1906); Hippel, * Zeit und
Ort der Tat”’, 37 Zeitschrift fiir die Gesammie Strafrechiswissenschaft (19186), 1;
Kohler, I'nternationales Strafrecht (1917), pp. 109-137; Meili, Lefirbuch des
Internationolen Strafrechis und Strafprozessrechis (1910); Riible, Orf und
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Zeit der Handlung tm Strafrecht (1929); Tafel, Die Geltung des Territorial-
prinzips im deutschen Reichstrafrecht (1902).

It wasg contended in the ease of the S.5. Lotus, before the Permanent Court
of International Justice, Publications P.C.I.J., Beries A, No. 9, that an objee-
tive application of the territorial principle is improper where an aet or
omission committed in one State produces unintended effects within the
territorial jurisdiction of another State. And this view was vigorously
defended by the dissenting judges. Thus, Judge Loder said:

Tt i3 clear that the place where an offence has been commitied is neces-
garily that where the guilty person is when be commits the act. The
assumption that the place where the effeet is produeed is the place where
the act was committed is in every case a legal fiction. It is, however,
justified where the act and its effect are indistinguishable, when there is o
direct relation between them; for instanece, a shot fired at a person on the
other side of a frontier; a parcel containing an infernal machine inteaded
to explode on being opened by the person to whom it is sent. The au-
thor of the ¢rime intends in such cases to infliet injury at a place other
than that where he himself Is.

But the ease which the Court has to consider bears no resemblance to
these instances. The officer of the Lotus, who had never set foot on
board the Boz-Kourt, had no intention of injuring anyone, and no such
intention is imputed to him. The movements executed in the naviga-
tion of a vessel are only designed to avoid an aceident. . . .

In these cireumstances, it seems to me that the legal fiction whereby
the aet is held to have been committed at the place where the effect is
produced must be discarded. (Publications P.C.1.J., Series A, Judg-
ment No. 9, p. 37.)

While the view of the dissenting judges finds support, in case of collisions
between ships under different flags, in the British decision in Queen v. Keyn
(1876), 2 Ex. D. 63, and the French decision in the Ortigia—Oncle-Joseph,
Clunet (1885), 286, the contrary view is supporéed in the same fype of case
by the Italian decision in the Ortigia—Oncle-Joseph, Clunet (1885), 287,
and the Belgian decision in the Ekbatana—W est-Hinder, Clunet (1914), 1327.
The decision in the 8.8. Lofus clearly supports the conclusion that no prin-
ciple of international law forbids the localization of an offence, eonsisting
of unintended injury caused through negligence, at the place where the
negligence takes effect. This eonelusion is in harmony with fendencies
elearly manifested in modern legislation. It is approved in modern draft
codes, projects, and resolutions. The present article accepis this conelusion
and makes no distinetion between an act and an omission to act or between
an intended and an unintended result.

The situation envisaged, and the scope of the competence which the
present article is intended to define, may perhaps be clarified by illustration.
Let us suppose that A, in State X, shoots B, who is in State Y, and that B
goey into State Z and dies as a result of the wound inflicted. Suppose,
further, that B’s body is taken into State W where an autopsy is performed.
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Under the present Article, State X has jurisdiction to prosecute and punish
A for homicide since the act was committed there in part. State Y also hag
jurisdiction, for the same reason, since the bullet struck B in State Y. State
Z has jurigdiction, either on the ground that the homicide was committed
in part in State Z where B died as & resulf of the wound, or upon the ground
that the consequence of A’s act, being a constituent element of the erime,
oceurred in State Z.  As o matter of fact, contemporary national legislation
quite commonly asserts a jurisdiction to prosecute and punish for homicide
on the sole ground that the victim died within the territory. On the other
hand, State W has no jurisdietion to prosecute and punish for the homicide,
on the ground that the vietim’s body is within the State or that the autopsy
has been performed there, since the criminal aet was not committed in whole
or in part in State W.

The most thorough study of the general subject of jurisdiction of erime is
found in the work of Travers, who demonstrates clearly that the commission
of the crime in whole or in part within the territory is sufficient to found
territorial competence. Le¢ Droit Pénal Infernational (1920), I, sees. 108-
180. The proposition of Travers is concisely expressed in his draft for in-
sertion in a penal code {op. cit., V, sec. 2739), which reads ag follows:

Art. 1. Laloi pénale est applicable & toutes leg infractions et toutes
les tentatives d’infraction par elle prévues lorsque s’est realisé, sur lo
territoire, en tout ou en partie, soit un élément constitutif de ladite in-

fraction ou de ladite tentative, soit un fait influant sur la qualification
méme ou sur la quotité de la peine et tenant 3 activité de Pagent.

It is to be noted, finally, that the comprehensive statement of ferritorial
competence incorporated in the present article is in substantial accord with
the drafts recently approved by experts in international conference. The
pronouncement of the International Conference for the Unification of Penal
Liaw at Warsaw (1927) is made especially significant by the fact that the
Conferenee membership was reeruited primarily from national code com-
missions and other national bodies heving first-hand experience in the draft-
ing of penal legislation. Resolutions voted unanimously by this Conference
provide in part as follows:

Art. 1. Leslois pénales de PEtat . . . (%) s’appliquent & quiconque
comet une infraction sur le territoire . . . (x) . . .

I/infraction sera considérée comme ayant éié commise sur le terri-
toire de UEiat . . . (z), quand un acte d’exéeution a ét6 tenté ou ac-

compli sur ce territoire ou quand le résultat de Vinfraction s’est produit
sur ce territoire,

Resolutions voted more recently by the Fourth Section of the International
Congress of Comparative Law at The Hague (1932) include the following:
Art, 2. Une infraction est considérée comme ayant eu lieu sur le ter-

ritoire, lorsqu’un des actes d’omission ou de commission qui la consti-
tuent y a &€ perpétré ou tenté.
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At its Munieh session in 1883, the Institute of International Law approved
& closely restricted definition of the territorial prineciple, but incorporated,
nevertheless, a coneession of considerable significance in view of the de-
velopments in national jurisprudence and legislation since that date. The
coneession is formulated in Art. 6 of the Munich resolutions as follows:

Lorsque Ia loi pénale d’un pays, compétente d’aprés Ia prinecipe de la
territorialité (Art, 1-3), eonsidére comme infraction une ef indivisible
dans le sens juridique, des actes commis en partie au dedans des fron-
tidres et en partie au dehors, la justice pénale de ce pays pourrait juger
et punir mérme les actes commis 3 ’étranger.

1l y aurait done une compétence pénale double ou méme multiple,
dont Pune, diment exercée par prévention, exelurait Pautre et serait
respectée partout, sauf les eas de délit conire la stireté de I'Etat et des
infractions mentionnées i Particle 8.

In view of the position taken in 1883, there is peculiar significance in the
very broad statement of the territorial principle which the Institute ap-
proved by an overwhelming majority at its Cambridge session of 1931,
reproduced supra. The Cambridge resolutions may well be quoted again.
“Prenant en considération Uévolution de la science du droit pénal international
el du droit positif,”’ the Institute voted:

Art. 1. La loi pénale d’un Efat régit toute infraction commise sur
son territoire, sous réserve des exceptions eonsacrées par le droit des gens,

Art. 2. Laloi d’un Etat peut eonsidérer une infraction comme ayant
été commise sur son territoire aussi bien lorgqu’un acte (de eommission
ou d’omission} qui la constitue y a été perpétré (ou tentéd) que lorsque

le résultat g’y est produit (ou devait s’y produire).
Cette régle est aussi applieable aux actes de participation.

PARTICIPATION

Up to this point the comment has been addressed to the general proposi-
tion that “a State has jurisdiction with respect to any erime committed in
whole or in part within ifs territory.” It is now to be noted, in the language
of the Institute’s resolutions quoted above, that this rule is applicable also
to acts of participation {acceessoryship, aiding and abetting, complicite). Tt
should be elear that jurisdiction with respect to erime committed in whele
or in part within the territory ineludes any aet or omission committed within
the territory which amounts fo participation in a crime committed in whole
or in part outside the territory and any act or omission committed outside
the territory which amounts to participation in a erime committed in whole
or in part within the territory. The two types of situation may be considered
separately.

As regards participation within the territory in a crime committed in
whole or in parf outside the territory, the acts of commission or omission
within the terrifory, amounting to a participation, may be regarded as
separate crimes commitied within the territory. It is really immaterial
where the prineipal crime is committed. It is to be observed that practice
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in some European States, notably in France, does nob permit jurisdiction
over participation locally where the principal crime is commitited abroad.
See the decisions diseussed in Déprez, De lo Complicité au Point de Vue
International (1913), condemning vigorously the refusal to take jurizdiction;
Donnedien de Vabres, Les Principes Modernes du Droit Pénal International
(1928), p. 46; Travers, Le Droit Pénal International (1921), 11, sec. 1024 .
But whether o State wishes to exercise such jurisdiction or nof, it seems clear
that competence must be acknowledged. There are other States which
provide specifically for the exercise of such jurisdiction. See Great Britain,
24 & 25 Viet. ¢. 94, see. 7; India, Penal Code (1860), sec. 108A; Rumanis,
Project of Penal Code (1926), Art. 6; Sudan, Penal Code (1924), Art. 4, No, 1,
ii. Some of the states of the United States have similar legiglation. And it
appears that the commmon law in the United States has been held to support
the same conclusion. See Wharton, Criménal Law (12th ed. 1932), I, sec.
333, citing cases. T'rom the viewpoint of international law, there seems to be
no doubt that a State may take jurisdietion of participation within its ter-
ritory wherever the prineipal crime may be committed.

Ag regards participation abroad in a erime committed in whole or in part
within the territory, the State’s jurisdiction may likewise be deduced from
the general proposition that ‘2 State has jurisdiction with respeef to any
erime committed in whole or in part within itg territory” if the participation
is to be regarded as & part of the crime. If participation were commonly
so regarded, it would seern unnecessary to deal with it in special terms. As
2 matter of national practice, however, participation i commeonly treated as
an offence separate and complete in itself. It is essential that it receive
separate attention, therefore, and the present article expressly includes
within the scope of the general proposition “any participation outside its
territory in a crime committed in whole or in part within its territory.”
The rule thus formulated finds support in many statutes and decisions.
The following statutes of states of the Unifed States may be noted:

California.—The following persons are liable to punishment under the
laws of this state: . . . 3. All who, being without this state, cruse or

aid, advise or encourage, another person to commit & crime within this
state, and are afterwards found therein,

Tvery person, who, being out of this state, eauses, aids, advises, or
eneourages any person to commit & erime within this state, and is after-
wards found within this state, is punishable in the same manner ag if he
had been within this state when he caused, aided, advised, or encour-
aged the commission of such erime. (Penal code of 1872, amended to
1923, secs. 27, 778b.)

New Hampshire. —Whenever 2 crime shall have been commitied in
this state, and any person without this state shall have heen aceessory
thereto before the fact, such accessory may be tried and punished in the
county where the erime was committed, in the same manner as if the
ggfgs done b)y him had been done in this state. (Publie Laws, 1926, c.

, 80, 8.
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Like the California statute, see Hawaii, Rev. Laws (1925), see, 4033; Idaho,
Comp. Stat. (1919), see. 8091, No. 3; Minnesota, Gen. Stat. (1923}, sec.
9909, No. 3; Montana, Rev. Codes (1921), see. 10730, No. 8; New York,
Cons. Laws (1923}, c. 41, sec. 1930, No. 3; North Dakota, Comp. Laws
(1913}, see. 9206, No. 4; Oklahoma, Comp. Stat. (1921}, sec. 1510, No. 4;
Porto Rien, Rev, Stat. and Codes (1911), see. 5444, No. 3; TUtah, Comp.
Laws (1917), see. 7916, No. 3; Washington, Comp. Stat. (1922), sec. 2254,
No. 3. Similar legiglation is found also in Bermuda, Acts of the Legislature
{1931}, I, c. 4, see. 19; Jamaica, The Administration of Criminal Justice Law
(1928), sec. 24; Laws of Nigeria (1923), I, e. 21, Criminal Code, sec. 13;
Queensland, Criminal Code Act of 1899, see. 14; Egypt, Native Penal Code
(1904), Art. 2, see. 1; and Sudan, Penal Code (1924), Art. 4, No. 1, i.

The same prineiple has been applied in the United Stafes in judieial
decisions. In State v. Grady (1867), 34 Conn. 118, where 3 theft in Conneeti-
cut aceurred as a result of a conspiracy formed in New York, the Connecticut
court upheld jurisdiction over those of the defendants who had aided in
New York the committing of the theft in Conneeticut. In Stafe v. Chapman
(1871), 6 Nev. 320, the Nevada courts sustained jurisdietion over a defendant
who had aided in California the committing of a robbery in Nevada, See
also Elizott v. State (1919), 77 Fla, 611, upholding jurisdiction but reversing
the eonviction on other grounds; and Latham v. United Stafes (1924), 2 F,
(2d) 208, dnnual Digest, 19231924, Case No. 56. Conirg, however, in the
absence of statute, see Sfafe v, Chapin (1856), 17 Ark. 561; Jokns v. Stale
(1862), 19 Ind. 431; and Siate v. Wyckoff (1864), 31 N.J.L. 85.

A gimilar principle has been applied in countries deriving their juris-
prudence from the Civil Law. A npotable line of decisions of the Court of
Cassation of France has upheld French territorial jurisdiction over partici-
pation abroad in erimes committed in France. Oune of the best known is the
case of Philippe, Sept. 7, 1893, Sirey (1894), I, 249, Clunet (1893), 1161, in
which the French court took jurisdiction over a defendant who had received
in Belgium property which had been stolen in Franee, the court saying:

loraqu'un erime ou un délit est commis en France, la compétence de 1a
justice francaise pour connalére du fait principal s’étend necessairement
i tous les faits de complicité, méme s'ils se sont produits en pays étranger.
(Sirey, 1894, I, 249, 250.)
Similar cases are those of Laferner, March 13, 1891, Sirey (1891}, I, 240
{theft in France, complicité in London); and Wyeogrocki, Feb. 17, 1893,
Clunet (1894), 118. In the case of Holden, Feb. 24, 1883, Sirey (1885), I,
95, an alien committed abroad certain falsifications and forgeries which were
used in Franee and was convicted as an accomplice 1o their use in France.
See also, Micheli, Chauvet ot Martin, Apr. 30, 1908, Sirey (1908), I, 553.
For further information as to French practice, see Déprez, De la Complicité
auw Point de Vue International (1913), pp. 69-95; Donnedieun de Vabres,
Les Principes Modernes du Droit Pénal Infernational (1928), 46; Nachbaur,
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“Droit Pénal International,” in de Lapradelle et Niboyef, Répertoire de
Droit International (1930), V1L, 441, 447-448; Travers, Le Droit Pénal Inter-
national (1921), II, sees. 1008-10i4. The Austrian courts have upheld
jurisdiction over participation abrosd in crime commitied on Austrian
territory, in the case of Stefan H., Apr. 27, 1894, 5 Zeitschrift fir Inter-
nationales Privat- und Strafrecht 522; Clunet (1896), 197. So have the Bel-
gian courts: see Haus, Principes Généraux du, Droit Pénal Belge (1869), 144;
the case of Govaert, Pasicrisie belge (1925), 189, syllabus in 20 Rev. de Dr, Int,
Privé et de Dr. Pénal Int. (1925), 558, For Germany, see decisions of June
24, 1884, 11 Enischeidungen des Reichsgerichts (Sir.) 20; March 18, 1889, 19
ibid. 147; Dec. 30, 1889, 20 ¢bid. 169; June 14, 1894, 25 ibid. 424; and R. von
Hippel, Deutsches Sirafrecht (1930), II, 72. Ifalian practice is to the same
effect: see the cases of Camponove, June 12, 1890, Clunet (1892), 200, ibid.
(1893), 632, taking jurisdiction of an alien who had participated abroad in
the erime of smuggling in Italy; and Ternowsks e Prilukoff, Nov. 6, 1909, 62
Giur. Ital. (1910), 11, 70, taking jurisdiction over an alien for participation
abroad in a homicide committed in Ttaly. See also Diena, Principit di
Diritto Internazionale (2nd ed. 1914), I, pp. 288-289; and Manzini, Tratfalo di
Diritio Penale Italiano (2nd ed. 1926), I, p. 319.

Recognition of the same principle is implicit in the extradition laws of
certain eountries in which provision is made for the surrender of those who
have committed within the terrifory acts amounting to participation in
crimes committed abroad. The laws of Sweden, for example, have provided:

Lorsque lextradition d'un individu est réclamée pour complicité
d’une infraction commise hors de Butde, extradition doit étre accordée,
malgré les dispositions de D’article 2 du chapitre 1°* de la loi pénale,
méme si 'acte de complicité soit &tre réputé commis en Sudde ou bien &
bord d’un navire suédois hors de Suede. (Annuaire de Législation
Etrangére, 1913, pp. 481, 482.)

The International Prison Congress of 1900 adopted a resolution affirming
jurisdietion over participation abroad in crimes committed within the terri-
tory in the following terms:

IV. La Ioi pénsle du pays olt une infraction a ét6 commise est ap-
plicable non seulement 3 cette infraction elle-méme, mais sussi 4 tous les
actes de participation, eussent-ils été accomplis & 'étranger ou par des
étrangers. (dctes du Congrés Pénitentiaire International de Bruzelles,
1901, 1, 177, 178.)

"The resolutions of the Institute of International Law, adopted at Cambridge
in 1931 and supporting the same proposition, have already been quoted.
ATTEMPT

Likewise included within the scope of the general proposition that ‘‘a
State has jurisdiction with respect to any erime committed in whole or in
part within its territory” is “‘any attempt outside its territory to commit a
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crime in whole or in part within its territory.” As in case of participation,
discussed above, there iz no diffieulty with respect to attempt within the
territory to commif a erime outside. As regards attempt outside the terri-
tory to commit a erime within, if the attempt suceeeds there is jurisdietion
on the ground that a erime has been committed at least in part within the
territory. If the attempt fails, however, territorial jurisdiction at the plaec
where the crime was to have been consummated requires an explicit recog-
nition. Such an explicit recognition is incorporated in par, (b) of the present
article,

Contemporary practice appears to warrani the inclusion. The following
penal codes or projects of codes may be quoted:

Brazil, Project of Penal Code (Sz Pereira, 1927), Art. 10.—An at-
tempt committed abroad is deemed committed in the country, when it
was the intention of the perpetrator that its effects should take place
within it.

Czechoslovakia, Project of Penal Code (1926), sec. 8.—IL’acte est
réputé commis & l'endroit ot Pagissement punissable a éié exéeuté,
I’aete est aussi réputé commis sur le territoire de la République lors-
qu’au moins le résultat prévu par la loi s’est produit sur Ie dit territoire
ou qu’il 8’y serait produit si Pacte n’en était resté & la tenfative.

Germaxny, Project of Penal Code (1927), sec. 8.—An act is committed
af each place in which the elements of the punishable action have been
realized in whole or in part, or where, in the case of attempt, they were
to be realized according fo the intention of the aefor.

Norway, Penal Code (1802}, see. 12, No. 4B.—Dans Ie eas o la ré-
pression a pour objet les conséquences intentionelles ou fortuites d’un
acte, ou que les conséquences servent & mesurer la peine, cet acke est
considéré comme commis également I3 ol les conséquences se sont pro-
duites ou Vintention était qu'elles se produissent.

Poland, Penal Code (1932), Art. 3, see. 2.—Linfraction est econsidérée
comme commise sur le territoire de I'Efat Polonais, sur ua navire ou
aéronef polonais, si I'auteur y a accompli Paction ou Pomission délie-
teuses ou lorsque Veffet délicteux 8’y est produit ou devait &’y produire
suivant 'intention de Pauteur,

Switzerland, Project of Penal Code (1918), Art. 8.—TUne tentative est
réputée commise tant au Heu ol son auteur Va faite, qu’au lieu oi,
d'eprés le dessein de Pauteur, le résultat devait se produire.

Similar provisions are found in Argentina, Penal Code (1921), Art. 1, see.
1; Chile, Project of Penal Code (1929), Arf. 5; Costa Rica, Penal Code
(1924), Art. 219, No. 7; Cuba, Project of Penal Code (Ortiz, 1926), Art.
32; Denmark, Penal Code (1930), see, 9; France, Project of Penal Code
(1932), Art. 11; Mexico, Penal Code (1931), Art. 2; and the Swiss Canton
of Bern, Law of July 5, 1914, Art. 1.

While there appears to be very little law in the United States on the sub-
ject, Wharton, Criminal Law (12th ed. 1932), T, sec. 233, says:
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It is clear that such atteropt is cognizable in the place where, if not
interrupted, it would have been executed; and from the very nature of
things, it must be cognizable in the place where the preliminary overt
acts constituting the attempt are committed.

The type of sttuation in which par. (b) of the present article might be in-
voked approprigtely may be illustrated by a hypothetical case., Suppose
that A, in State X, mails poisoned candy to B, in State Y, for the purpose of
killing B; but suppose that the postal authorities of State X intercept the
poisoned eandy before it reaches State Y. If A should be tried in State X,
State Y would be ineompetent under Article 13, infre, to try A again for the
same offence; but, if A should escape prosecution in State X, then State Y
would have jurisdietion under the present article fo prosecute and punish
for the attempt to commit murder within its territory. Again, suppose that
A in State X should shoot at B in State Y, intending to kill B, but that the
weapon should prove to have been loaded, without A’s knowledge, with a
harmless blank cartridge. State Y would have jurigdiction under par. (b)
of the present article to prosecute and punish A for an attempt to commit
murder within its territory.

The definition of “attempt’” in eriminal law ig of course outside the scope
of the present Convention. It may be observed that & criminal attempt is
in general a deliberate act done with intent to eause injury to someons or
with infent to violate the penal law. It is such an act done outside the
terrifory with intent to commit a erime in whole or in part inside the terri-
tory that par. (b) recognizes ag within the terriforial compstence. On af-
tempts, in general, see Arnold, “ Criminal Attempts—The Rise and Fall of
an Abstraction,” 40 Yeale Law Jour. (1981), 53; Beale, 4 Selection of Cases
and Other Authorities wpon Criminal Law (3d ed. 1915), pp. 102-132; Beale,
“Criminal Atfempis,” 16 Hare, Law Rev. (1908), 491; Bishop, Criminal Law
(9th ed. 1923), I, secs. 724-772a; Curran, “Criminal and Non-Criminal
Attempts,” 19 Georgetown Law Jour. (1931), 185, 316; Sayre, A Selection
of Cases on Criminal Law (1927), pp. 318-345; Strahorn, “The Effect of
Imposgibility on Criminal Aftempis,” 78 Univ. Po. Low Rer. (1930), 962;
Weite, Cases on Criminal Law and Procedure (1931), pp. 160-183. See also
Ferri, Principic di Diritto Criminale (1928), pp. 540~550, 636-640; Frank,
“Vollendung und Versuch,” Vergleichende Darstellung des deufschen und
auslindischen Sirafrechis (1908), Allg. Teil, V, 163-268; Garraud, Tratié
Théorique et Pratique du Droit Pénal Frangais (3d ed. 1918), I, pp. 486-506;
Hippel, Deutsches Strafrecht (1930), II, pp. 892-437; Manzini, Tratinto
di Diritto Penale Ttaliano (2d ed. 1926), 1T, pp. 261-305, And see Conférence
Internationale d’Unification dw Droit Pénol (Warsaw, 1927), Acles de;la
Conférence, passim.

ARTICLE 4. SHIPS AND AIRCRAFT

A State has jurisdiction with respect to any crime committed in whole or in
part upon a public or private ship or aircraft which has its national character,
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This jurisdiction extends fo

(a) Any participation outside its territory in a crime committed in whole
or in part upon its public or private ship or afreraft; and

(b) Any attempt outside its territory to commit a crime in whole or in part
upon its public ¢r private ship or aircraft.

COMMENT

This article recognizes that a State has, with respect to its public or private
ships or aircraft, while in its own territorial waters or air, on the high seas or
in the “free air,” or in foreign terriforial waters or ports or air, a jurisdietion
as extensive as that recognized in Artiele 3, preceding, with respect to the
State’s territory. Ships and aireraft are not territory. It is recognized,
nevertheless, that a State has with respect to such ships or aireraft a jurisdie-
tion which is similar to its jurisdiction over is territory. Thus the State’s
jurisdiction includes crime committed in whole or in part upen such ships or
aircraft, participation in ¢rime committed in whole or in part upon such
ships or aircraft, and attempis to commit erime in whole or in part upon such
ships or aircraft. In case of crime in foreign territorial waters or air, it
should be noted, the jurisdiction herein defined is concurrent with the juris-
diction which Arficle 3 eoncedes to the littoral or subjacent State. Cf.
Art. 1 (d), supra. It is also to be noted that the provisions of Article 13,
infra, incorporating the principle of non bis in 4dem, limit the State with
respeet fo erime on its vessels or aireraft if the accused is an alien and has
already been ftried by the littoral or subjacent State.

The propriety of this assimilation of ships to territory is almost universally
recognized. The earlier discussions of ships on the high seas or in foreign
waters developed the idea that a ship might be regarded, for the purpose of
jurisdiction, ag a kind of “floating island” of the flag State. See, for exam-
ple, the case of the Costa Bica Packet, between Great Brifain and the Nether-
lands, in which F. de Martens as arbitrator said:

Qu’en haute mer, méme les navires marchands econstituent des parties
detachées du territoire de ’Etat dont ils portent le pavillon et, en eon-
séquence, ne sont justiciables des faits commis en haute mer qu’aux
autorités nationales respectives, (Clunef, 1897, 624, 625.)

While most modern jurists reject this analysis, as founded upon an unsup-
portable fietion, the jurisdiction of the flag State over crimes committed on
board is justified on grounds of econvenience. Thus Hyde says:

The relation befween a vessel and the country to which it belongs is
sufficiently close to justify fthe latier to assert a right of jurisdietion
with respect to the ship and its occupants. (Infernational Liaw, 1922, 1,
406.)

See Hall, International Law (8th ed. 1924), p. 301. A similar view was taken
by two judges of the Permanent Court of International Justice in their dis-
senting opinions in the case of the §.8. Lofus:
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A merchant ship being a complete entity, organized and subject to
the control of the State whose flag it flies, and having regard to the ab-
gence of all territorial sovereignty on the high seas, it is only natural that
as far as concerns criminal law this entity should come under the juris.
diction of that State. (Loder, J., dissenting, Publications P.C.I.J.,
Series A, Judgment No. 9, p. 39.)

The jurisdiction over crimes committed on 2 ship at sea is not of a
territorial nature af all. Tt depends upon the law which for convenience
and by eommon consent is applied to the case of chattels of such a very
special nature as ships. (Finlay, J., dissenting, Publications P.C.1.J.,
Beries A, Judgment No. 9, p. 53.)

The point suggested by Judge Loder, that a ship is a self-confained unib
under the control and eommand of its own officers, has doubtless contributed
mueh to the general recognition of the flag Btate’s jurisdietion over its own
ships. And the jurisdiction which became well established with respect to
ships was extended by analogy to include aircraft when the development of
aviation made the jurisdiction of aireraft a practical problem.

Whatever its theoretical basis, the jurisdiction of the State over erime on
its seagoing vessels, public and private, has become well established in in-
ternational law. This jurisdiction was acknowledged by all the judges of the
Permanent Court of International Justice, in the case of the 8.8, Lotus,
although they differed as to the reasons for the principle. The majority
opinion was explicit in its assertion of the principle applicable to the case
presented. Tt was said:

A corollary of the principle of the freedom of the seas is that a ship on
the high seas is assimilated to the territory of the State the flag of which
it flies. . . . It follows that what occurs on board a vessel on the high
seas must be regarded as if it had oceurred on the territory of the State
whose flag the ship flies. If, therefore, a guilty act committed on the
high seas produces its effects on a vessel flying another flag, or in foreign
territory, the same prineciple must be applied as if the ferritories of two
different states were concerned. (Publications P.C.I.J., Series A,
Judgment No. 9, p. 25.)

Reference may also be made fo the dissenting opinions of Judge Nyholm
and Judge Moore:

International law recognizes that a vessel is to be regarded as a part
of the territory and subjeet to the jurisdiction exercised thereon.
(Nyholn)l, J., dissenting, Publicalions P.C.I.J., Series A, Judgment No.
9, p. 62.

Tt is universally admitted that a ship on the high seas is, for juriadie-
tional purposes, to be considered as a part of the territory of the country
to which it belongs; and there is nothing in the law or in the reason of the
thing to show that, in the case of injury to life and property on board &
ship on the high seas, the operation of this principle differs from its
operation on land. (Moore, J., dissenting, Publications P.C.IJ.,
Series A, Judgment No. 9, p. 69.)
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Further support for the general prineiple is found in its widespread sc-
ceptance by jurists and writers from all parts of the world. See Antokoletz,
Derecho Internacional Publico (1925), I1, see. 201; Bafy, The Canons of In-
ternational Law (1930), pp. 54-71; Bevilaqua, Direito Publico Iniernacional
(1911), 1, see. 62; Bluntschli, Das Moderne Vilkerrecht (1878), see. 317 f£;
Calvo, Le Droit Infernationgl (6th ed. 1898), I, sec. 450 ff.; Cruchaga To-
cornal, Nociones de Derecho Internacional (3d ed. 1923), I, secs. 471, 473,
474, 479; Despagnet, Cours de Droit International Public (4th ed. 1910),
sees. 266, 267; Donnedieu de Vabres, Les Principes Modernes du Droit Pénal
International (1928), pp. 20-21, 36-39; Fauchille, Trailé de Droit Interna-
tHonal Public (1925), 1, pt. 2, pp. 888-1172; Fiore, Traité de Droit Pénal
Infernational (Antoine’s fransl. 1880), sees. 10-21; Fiore, Infernalionel Law
Codified (Borchard’s transl. 1918), see. 309; Gidel, Le Droit I'nlernational
Public de la Mer (1932), 1, Bk. 3; Hall, Infernational Low (8th ed. 1924),
p- 301 ff.; Holtzendorf, Handbuch des Vilkerrechis (1887), II, sec. 94; Jordan,
“ De la jurtdiction compéfente & Veffet de connolire des crimes ef délits commsis
en haute mer sur les navires de commerce,” Rev. de Dr. Int. Privé (1908), p.
841; Liszt, Das Vilkerrecht (12th ed. 1925), pp. 147-9; F. de Martens, Traité
de Droit Infernational (Léo’s transl. 1887), I, p. 4987, and 1T, pp. 336-338;
Moore, Digest of International Law (1906), I, pp. 930-938; Olivart, Derecho
Internacional Publico (1903), I, pp. 212-215, 283, 282-290; Oppenheim,
International Law (4th ed. 1928), 1, sees. 146, 190¢, 264, 450; Ortolan, Régles
Inlernationales ¢t Diplomatie de lo Mer (4th ed. 1864), I, pp. 261-278;
Pradier-Fodéré, Traité de Droit Infernaiional Public (1891), V, secs. 2401 ff,,
and 2434 fi.; Rivier, Principes du Drodf des Gens (1896), I, pp. 141-142, 240,
333-335; Testa, Le Droit Public International Mearitime (Bontiron’s transl,
18886), p. 104 ff.; Travers, Le Droit Pénal Infernational (1920), I, secs, 238~
279; Vattel, Law of Nations (1758), Bk. I, sec. 216; Westlake, Infernational
Law (1904), I, pp. 163-164, 175; Wharton, Conflict of Laws (3d ed. 1905),
II, secs. 816-817.

There is general agreement that with respect to erimes eommitted on the
high seas the jurisdietion of the flag State extends to both public and private
vessels and to both nationals and aliens. This jurisdietion is asserted in
most of the national penal codes. See, in addition to those cited below as
asserting a still more comprehensive jurisdiction, the following: Argentina,
Code of Penal Procedure (1888), Art. 23, No. I; Brazil, Penal Code (1890),
Art. 4; Chile, Code of Penal Procedure (1906), Art. 2, No. 4, Project of
Penal Code (1929), Art. 2, No. 1; Costa Rica, Penal Code (1924}, Art, 219,
Nos. 1 and 2; Cuba, Project of Penal Code (Ortiz, 1926), Art. 33, No. 4;
Denmark, Penal Code (1866), see. 3 (understood to be in foree in Iceland);
Denmark, Penal Code (1930}, sec. 6, pt. I, No. 2; Ecuador, Penal Code
(1906), Art. 10; Great Britain, Merchant Shipping Aet (18%4), 57 & 58
Vict. e. 60, see. 636; Guatemals, Penal Code (1889}, Art. 6, No. 1; Hungary,
Law XVI (1879); Norway, Penal Code (1902), sec. 12, No. 1; Portugal,
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Pengl Code (1886), Art. 53, No. 2; Treaty of Montevideo on International
Penal Law (1880}, Art. 8.

There is likewise general agreament that a State has jurisdietion over all
orimes commifted on ifts warships in foreign waters. Jurisdiction over
crimes committed on national warships in foreign ports iz expressly affirmed
in Bragzil, Penal Code (1890), Art. 4; Chile, Code of Penal Procedure (1906),
Art. 2, No, 4, Project of Penal Code (1929), Art, 2, No. 1; Costa Rica, Penal
Code (1924}, Art. 219, No. 1; Cuba, Project of Penal Code (Ortiz, 1926),
Art. 83, No. 4; Portugal, Penal Code (1886), Art. 53, No. 2, National
codes which limit this competence over erimes committed on national war-
ships in foreign ports to erimes committed by a person connected with the
vessel are distinctly exceptional. See Colombia, Penal Code (1890), Art.
20, No, 6; Peru, Penal Code (1924), Art, 4; and Treaty of Montevideo on
International Penal Law (1889), Art. 9.

There is not the same approach to unanimity, however, with respect to
crimes committed on private merchant vessels in foreign ports. See Fedozzi,
“ Des délits a bord des navires marchands dans lés eaus territoriales érangéres,”
4 Rev. Gén. de Dr. Int. Pub, (1897), 202. Many States, including perhaps
the most important meritime countries, assert in the broadest terms a com-
petence with respect to erimes committed on their vessels, both public and
private, whether on the high seas or in foreign territorial waters. The fol~
lowing may be noted by way of example:

Germany, Project of Penal Code (1927), sec. 5, par. 2—The penal
laws of the Reich apply to acts which are committed on a German ship

or aireraft, even if the ship or aireraft at the time of the aet is not within
the territory.

Japan, Criminal Code (1907), see. 1, par. 2.—The law is also applica-
ble to persons who have committed offences on board Japanese shipa
oufside the Empire.

Netherlands, Penal Code (1881), Art. 3.—La loi pénale néerlandaise
s'applique & quicongue, hors du royaume en Furope, & bord d'un navire
néerlandaise, se rend coupable d’un fait punissable,

United States, Criminal Code (1909), see. 272—The crimes and of-
fenses defined in this chapter shall be punished as herein preseribed:
First, When committed upon the high seas, or on any other waters
within the admiralty and maritime jurisdietion of the United States and
out of the jurisdiction of any particular State, or when committed
within the admiralty and maritime jurisdiction of the United States and
out of the jurisdiction of any partieular State on board any wvessel be~
longing in whole or in part to the United States or any citizen thereof, or
to any corporation created by or under the laws of the United States, or
of any State, Territory, or District thereof, (35 T, 8. Stat, T.. 1142.)

Legislation of like effect iz found in China, Penal Code (1928), Art. 3; Dan-
zig, Stafprozessordnung (1927), sec. 10; Finland, Penal Code (1889), Arts. 1
and 2; Italy, Penal Code (1930), Art. 4, par, 2; Mexico, Federal Penal Code
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(1931), Art, 5, I and II; Poland, Penal Code (1932}, Art. 3; Rumania, Penal
Code (1865), Art. 3; Rumania, Project of Penal Code (1926), Art. 3; Spain,
Penal Code (1928), Art. 19; Sweden, Penal Code (1864), Arts. 1 & 2; Yugo-
slavia, Penal Code (1929), Art. 8. See also Resolutions of the Warsaw Con-
ference for the Unification of the Penal Law (1927), Art. 1; Field, Outlines of
an International Code (2d ed. 1876), Art. 642.

Other States do not assert an unrestricted eompetence over crimes com-
mitted on national merchant, ships in foreign ports. Insome codes the eom-
petence asserted is limited to crimes which do not disturb the tranquillity of
the foreign port, or to erimes committed by persons who are members of the
ship’s personnel or passenger list, leaving jurizdiction in other eases exelu-
sively to the littoral State. Norway may be noted, by way of example:

Norway, Penal Code (1902}, sec, 12,—A moins de dispositions con-
traires, le Code péral norwégien est applicable aux actes condamnables
COImINIs:

1. A Vintérieur du pays, y compris les navives norwégiens en pleine
mer;

2. Sur un navire norwégien ol qu’il se trouve, &i I'avfeur de Pacte
appartient 4 Véquipage du navire, ou est une autre personne accom-
pagnanf le navire,

Like the Norwegian code, in restricting the jurisdiction asserted to persons
identified with the vessel, see Colombia, Penal Code (1890}, Art. 20, Nos. 6
and 7; Denmark, Penal Cede (1930), Art. 6, pt. 1, Nos. 2 and 3; Nicaragua,
Penal Code (1891), Art. 13, No. 2; Panama, Penal Code (1922), Art. 8;
Venezuela, Penal Code (1926), Art. 4, Nos. 7 and 8.  And asserfing jurisdie-
tion over erimes on merehant ships in foreign ports only under certain condi- -
tiong, see Costa Rica, Penal Code (1924), Art. 219, No. 3; Cuba, Project of
Penal Code (Ortiz, 1928), Art. 33, No. 4; Portugal, Penal Code (1886), Axt.
53, No. 2.

The decisions of British and American courts assert jurisdietion without
qualification over crimes committed on national ships in foreign territorial
waters as well as on the high seas. Jurisdiction over erimes commiited on
British vessels on the high seas was affirmed in Reg. v. Jones (1845), 2 C. &
K. 165; Reg. v. Lopez (1858}, D. & B. 525; Req. v. Sattler (1858}, 7 Cox C. C.
431; Reg. v. Lesley (1860}, 8 Cox C, C. 269; Reg. v. Peel (1862), 9 Cox C. C.
220; Reg. v. Seberg (1870), L. R. 1 C. C. 264; Reg. v. Dudley (1884), 15 Cox
C. C. 624; King v. Neilson (1918), 52 N, 8. (Canada), 42. See also Rey. v.
Menhan (1856), 1 F, & F, 369; Marshall v, Murgairoyd (1870), 6 Q. B. 30;
King v. Heckman (Nova Scotia, 1902), 5 Can, Cr, C, 242, Jurisdietion
over crimes eommitied on British vessels in foreign waters was asserted in
Reg. v. Anderson (1868), L. R, 1 C, C. 161; and Reg. v. Ross (1854), 1
N.S.W.S.CR. app. (Australia) 43. See also Reg, v. Allen (1837), 7 Car. &
P. 664; Queen v. Sharp (1869), 5 P. R. (Ontario), 135; Reg. v. Armstrong
(1875), 13 Cox C. C. 184; Reg. v. Carr and Wilsorn (1882),10 Q.B.D.76. The
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English law is summarized in Stephen, Digest of the Law of Criminal Pro-
cedure (1883), Arf. 8, as follows:
The eriminal law of England extends to all offences committed on

British ghips either by British subjeets or by foreigners, either on the
high seas or in foreign harbours or rivers below bridges where great ships

£0.

Courts in the United States have likewise held consistently that their
jurisdiction extends to erimes committed on national ships both on the high
seas and in foreign waters. Jurisdiction over crimes committed on American
vessels on the high seas was asserted in Undted States v. Holmes (1820), 5
Wh, (U. 8.), 412; Undted Stafes v. drwo (1873), 19 Wall. (U, 8.), 486; St.
Clatr v. United States (1894), 154 U. 8. 134; Anderson v. Uniled States (1898},
170 T. 8. 481; United Stotes v. Sharp (1815), Fed. Cas. 16624; United Stales
v. Thompson (1832), 1 Sumn. 168; Unifed States v. Gilbert (1834), Fed. Cas.
15204; United States v. Holmes (1842), Fed. Cas. 15383; United Siuates v,
Plumer (1859), Fed. Cas. 16056; United States v. Gordon (1861), Fed. Cas.
15231; United States v. Demarchi (18062), Fed. Cas. 14944; United States v.
Beyer (1887), 31 Fed. 35; Oliver v. United States (1916), 230 Fed. 971; Peder-
sen v. United Siates (1921), 271 Fed. 187. See also Uniled States v. Town-
send (1915), 219 Fed. 761. To the effect that Unifed States courts have
such jurisdietion over erimes committed in part on sn American vessel on
the high seas and in part in the sea, see Miller v. Uniled States (1917), 242
Ped. 907 (certiorari denied, 245 U. 8. 660). Jurisdietion over crimes on
American vessels in foreign waters was taken in Unifed Stafes v. Rodyers
(1898), 150 U, 8. 249; United States v. Flores (1933), 289 U. 8. 137; Uniled
States v. Keefe (1824), Fed. Cas. 15509; United States v. Sfevens (1825), Ied.
Cas. 16394; Uniled States v. Roberts (1843), Fed. Cas. 16173; United Slales
v. Seagrist (1860), Fed. Cas. 16245; Uniled Stales v. Bennelf (1877), Fed.
Cas. 14574, See also In re Ross (1891), 140 U, 8. 453 (British seaman on
United States vessel held within jurisdiction of United States consular court).
Cf. United Siates v. M’Gill (1806), 4 Dall. 426, and United States v. Davis
(1837), Fed. Cas. 14932 (holding that essential parts of the crimes charged
were not committed on the vessel); United States v. Wiltberger (1820), 5
Wh. (U. 8.), 76 (bolding that manslaughter committed on a vessel on a
Chinese river thirty-five miles from the sea was not committed on the “high
seas’); Uniled States v. Jackson (1843) Fed. Cas. 15457, and Mathues v.
United States ex rel. Maro (1928), 27 F. (2d) 518 (likewise holding that the
crime was not committed on the “high seas”), The three cases last noted
would seem to have been clearly overruled, however, by United States v.
Flores, supra (sustaining jurisdietion of crime commifted on an American
vessel anchored two hundred and fifty miles from the sea on a stresm in the
Belgian Congo).

Indicating that the French courts assume a similar jurisdietion of erimes
committed on French vessels, see Maréchal ¢. Denechaud, Sirey (1839), I,
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38; Amad-ben-Maroufou, Sirey (1882), I, 433. To the same effect, in Ger-
many, see the decision of Qct. 21, 1892, 23 Enfscheidungen des Reichsgerichis
(Str.) 266; and see also decision of Jan. 15, 1917, 50 bid. 218, 220. For
Italy, see Manzini, Traitato di Diritto Penale Italiano (2d ed. 1926), 1, 296
if; and Ravizza, in Giur. Ital. (1914), 11, 463—480; and see the case of Tarasco
(1930}, 25 Rev. de Dr. Maritime Comparé, 350.

In view of the consistent tendeney of national legislation and jurisprudence
to assert an unqualified jurisdietion with respeet o erime on national ships,
of the rather obvious considerations of convenience upon which the practice
rests, and of the unanimity of opinion among writers, it has seemed glear
that a prineciple which assimilates competence over ships to the State’s fer-
ritorial competenee is well founded. A similar solution for the problem of
aireraft, while of course impossible to support by an equally impressive
array of praetice and opinion, seems warranted by similar considerations of
convenience and by such authority and opinion as has found expression dur-
ing the relatively short interval in which the problem has been one of practi-
cal importance,

As regards aireraft, the most recent national legislation tends {o support
the prineiple of the present article. The following may be noted:

Germany, Project of Penal Code (1927), sec. 5, par. 2—The penal
lawz of the Reich apply to acts which are committed on a German ship
or aireraft, even i the ship or aireraft at the time of the aet is not within
the territory.

Great Britain, Air Navigation Act (1920}, 10 & 11 Geo. V. ¢. 80, sec.
14 {1).—Any offence under this Act or under an Order in Council or
regulations made thereunder, and any offence whatever committed on a
British aireraft, shall, for the purpose of conferring jurisdiction, be
deemed to have been committed in any place where the offender may for
the time being be,

See. 17 (1). An Order in Council under this Aet may be made ap-
plicable to any aireraft in or over the British Islands or the territorial
waters adjacent thereto, and to British aircraft wherever they may be,

Mexico, Federal Penal Code (1931), Art. 5.—There will be considered
as committed on the territory of the Republic . . . IV. Those com-
mitted on board pational or foreign airships which are on the ferritory
or in nationzl or foreign air or territorial waters, in eases analogous to
those which the preceding sections preseribe for vessels.

See Great Brifain, Air Navigation (Consolidation) Order, 1923, sec. 2, Stat.
Rules & Orders, 1928, p. 14; McNair, Law of the Air (1932), p. 93. See also
Ttaly, Penal Code {1930), Art. 4, par. 2; Poland, Penal Code (1932}, Art. 3;
Spain, Penal Code (1928), Art. 19; Yugoslavia, Penal Code (1930), Art. 3.
And see Donxedien de Vabres, Les Principes Modernes du Droit Pénal I'n-
{ernafionel (1928), pp. 21-22, 39; Travers, Le Droit Pénal Infernalional
(1920}, 1, sees, 280-284. Supporting the jurisdiction of the flag State, see
P. de Damlovies and V, de Szondy, ** Les infractions é la loi pénale commises d
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bord des aéronefs,” 14 Droit Aérien (1930), 402; Niemeyer, “Crimes ef délits
commis ¢ bord des aéronefs,” 13 ibid. (1925), 285; Volkman,  Crimes o délits d
bord des aérongfs en droit international,” 154bid. (1931}, 26; and Resolutions of
the Congrés Juridique International de I’Aviation (Geneva, 1912), Arts.
18 and 21.

The best-considered draft seems to be that of the Congrés Juridique In-
ternational de VAviation (Budapest, 1930), incorporating the following
provisions:

2. La compétence pénale de droit aérien appartient, d'une part, i
VHtat de pavillon et, d’autre part, & PEtat survols,

3. Les effets de 1a compétence pénale de droif aérien sont les mémes
que ceux de la compétence territoriale.

4. La compétence pénale de droit aérien n’exclut pas I'exercice de la
répression sur d’autres bases que celles de la territorialité.

5. Quand I’aéronef n’a pas la nationalité de 'Etat survolé, celui des
deux BEitats compétents qui tient en son pouvoir le prévenu g la priorité

de compétence,
[Later articles deal with extradition to either of these States by a

third State.}
(9= Congrés International de Législation 4 érienne du Comité Juridique

International de I Aviation, 1931, p. 233.)

Tt is true that a considerable body of opinion would not support the un-
qualified inclusion of aircraft in the present article. While all agree, in gen-
eral, that the State over which an aireraft is in flight is competent with re-
speet to erimes in the territorizl sir, especially if such crimes have some
effect on the subjacent terrifory, there is not the same approach to unanimity
with respeet to the State or Btates which should have coneurrent jurisdietion.
There are those who would prefer, on the basis of what are assumed to be
practical eonsiderations, to substitute for the jurisdiction of the flag State the
jurisdietion of the State in which the aireraft lands after the erime is ¢om-
mitted. SBee Lortseh, “Du statut juridigue du passenger d'aéronef,” 13
Droit Aérien (1929), 7; Morpurgo, “Quelgues considérations sur les conglits
internationaux de juridiction en matidre pénole adronautiqus,” 12 Rev, Jur.
Int. de le Locom. Aérienne (1928), 398; Pholien, * Des crimes ef délilts commis
d bord d’aéronefs en vol,”’ 18 Droit Aérien (1929), 289, See also Hirschberg,
““Die Regelung der Zustindigheit im infernationalen Lufistrafrecht nach der
Beschliissen des comité juridique infernutional de Uaviation von 8 Ollober
1930,” 2 Archiv far Luftrecht (1931), 159; Meyer, * Lufifakrt und Strafrecht,”
2 ibid. (1932), 150. Such a substitution appears to be supported neither by
analogy nor by prastice. If sufficient evidence of the agsumed praetical con-
siderations can be presented, it might beecome an appropriate subjeet for in~
ternational legislation in the form of a general convention regulating aviation.

It is of course true that most aireraft are much less self-contained than
seagoing vessels at the present time. See McNair, Law of the Air (1932), p.
90. Tt seems, however, that in their legal relations to their own State and
to foreign States they have many points of resemblance and that they may
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well be regarded, for present purposes, in substantiafly the same way. The
case of an girplane which has Ianded on foreign territory is ecertainly the most
extreme case to which the present article can be applied; but it seems im-
practicable to attempt any certain distinctions between the principles which
should govern airplanes on the ground, on the one hand, and veszels tied up
at dock or airships tied to a mooring mast, on the other hand. It has seemed
better to state a general principle applying to all aireraft than to attempt dis-
tinctions which would be eonditioned upoxn the size or type of aireraft or the
meang of contact with the ground when not in flight.

While some national legislation refers only to ‘‘erimes committed on ne-
tional vessels,” it is believed that the State’s jurisdietion with respect to
vessels and aireraft iz as comprehensive as that which is stated in Article 3,
preeeding, with respeet to territory. It includes erimes committed in whole
or in part upon national ships or aireraft, participation in erime committed
upon such ships or aireraft, and attempts to eommit erime upon such ships or
aireraft. The decision of the Permanent Court of International Justice in
the case of the S.8. Lefus tends to support this conclusion. One of the
prineipal grounds for that decision, with respeet to which Judge Moore con-
curred with the majority, was that the negligence of the officer of the French
vessel fook effeet upon the Turkish vessel which was thus sunk in conse-
quence of collizion on the high seas, Many of the writers insist that erime
on shiphoard should be regarded in the same way as crime on the territory;
and an sssimilation to territory is made expressly in some of the national
eodes. The following may be noted:

Spain, Penal Code {1928), Art. 19,—There shall alzo be considered as
Spanish territory, by extension, for those purposes:

1. Spanish vessels and aireraft, on the high sea, or in the free zone of
the air, or anchored in a foreign port or in a foreign aerodrome,

See also Brazil, Penal Coede (1890}, Art. 4; Eecuador, Penal Code (19086),
Art. 10; Hungary, Law XVI (1879); Italy, Penal Code (1930}, Art, 4, pax.
2; Norway, Penal Code (1902), sec. 12, No. 1, quoted supra. A still more
explicit provision is found in the new Polish Penal Code of 1932, as follows:
Art, 3, see. 2,—L/infraction est considérée comme commise sur le fer-

ritoire de 1’Etat Polonais, sur un navire ou un aéronef polonais, si
auteur ¥ a accompli action ou omission délietueuses ou lorsque

Peffet délietueux &’y est prodiit ou devait s’y produire suivant Vinten-
tion de 'auteur.

It is not within the provinee of this Convention to preseribe detailed rules
for determining every possible question with respect to the water or air-
borne eraft which are to be regarded as ships or aircraft within the meaning
of the present article. In general, it is believed that the term “ships” is
broad enough to include various kinds of small watereraft, as well as the
larger seapoing vessels, and that it should also include the small boats and
life-rafts dependent upon or coming from larger vessels. See United States
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v. Holmes (1842), Fed. Cas. 15383; Reg. v. Dudley (1884), 15 Cox C. C.
624. Cf. Reg. v. Waina and Swatoa (1874), 2 N.S.W.R. (Australia), 403
(conira, as to a ship’s longboat). On the other hand, it would not include
logs, planks, or spars which had been carried on or which had formed
part of a ship. Gliders might well be regarded as “aircraft”, while para-
chutes, on the other hand, would seem to belong in the category of aireraft
equipment. The present article preseribes a general principle. The rules
to be deduced for borderline cases will be developed, as experience may re-
quire, by national and international agencies in conformity with the general
international principle.

The present article does not make special provision for the case of collision
between ships on the high seas or between aircraft in the “free” air. A
few jurists have urged that special provision should be made for penal juris-
diction in such cases. ‘Thus the Bustamante Code (1928), Art. 309 provides:

In cases of wrongful eollision on the high sea or in the air, between
ships or aireraft earrying different colors, the penal law of the vietim
shall be applied.

See also the Antwerp Conference of 1930, veported in Comité Maritime
International, Bulletin 91 (1931); the Oslo Conference of 1933, reported in
Internctional Maritime Commitiee, Bullefin 96 (19384); and the literature
provoked by the Lotus case. None of the special solutions suggested have
seemed adequate; and the present article, in recognizing a competence co-
extensive with that defined in Article 8 with respeet to territory, establishes &
concurrent jurisdiction in the several States to which the ships or aireraft
involved in collision belong. Such a concurrent jurisdiction is supported, in
the ease of ships, by the decision of the Permanent Court of International
Justice in the ease of the 8.8. Lofus. It ig believed that the prineiples herein
defined, together with the safeguards formulated in later articles of this
Convention, provide an adeguate solution for the problem of collision which
is in substantial econformity with national law and international practice.

It is to be noted, finally, that the jurisdiction of the State as defined in this
article extends only to ships and aireraft which have its “pational character.”
The Convention on the Regulation of Aerial Navigation, October 13, 1919,
Hudson, International Legislation (1931), 1, 359, 364, provides:

Art. 6. Aircraft possess the nationality of the State on the register of
which they are entered, in aceordance with the provisions of Section I
(e} of Annex A,

Art. 7. No aireraft shall be entered on the register of one of the con-
tracting States unless it belongs wholly to nationals of such State.

No incorporated company can be registered as the owner of an air-
craft unless it possesses the nationality of the State in which the airezaft
is registered, unless the President or chairman of the company and af
least two-thirds of the directors possess such nationality, and unless the
company fulfils all other conditions which may be preseribed by the
laws of the said State.
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g Art, 8. An aireraft cannot be validly registered in more than one
tate.

See also the Convention of Habana on Commercial Aviation, February 20,
1928, Art. 7, Hudson, op. cit., IV, 2354, 2358. Apart from treaty, interna-
tional law does not determine the national character of ships or aircraflt.
The basis upon which & State may confer its national character remains
indefinite, The practice indicates that it may be conferred because of the
flag, the registry, or the ownership. National legistation and jurisprudence
refer to the ships or aireraft of the State as ““ Bying its flag”, “registered under
its laws”, or “owned by the State or its nationals,” If it should be found
desirable to have & more precise determination of the requisites of national
charagter, with respect either to ships or aireraft, the matter could be
deslt with most appropriately in a separate international convention
on that subject,

ARTICLE 5. JURISDICTION OVER NATIONALS

A State has jurisdiction with respect to any crime committed oufside ifs
territory,

{a) By a natural person who was a national of that State when the crime
was committed or who is a national of that State when prosecutfed or pun-
ished; or

{b) By a corporation or other juristic person which had the national char-
acter of that State when the crime was committed.

COMMENT
NaTural PErRsoNS

The competence of the State to prosecute and punish its nationals on the
sole basis of their nationality is universally conceded. Such jurisdietion is
based upon the allegiance which the person eharged with crime owes to the
State of which he is a national. The underlying principle is variously
described as the principle of nationality, Nationalitdfsprinzip, principe de lg
personnalité active, ete. By virtue of such jurisdietion the State Is enabled
to prosecute its nationals while they are abroad and to execute judgments
against them upon property within the State or upon them personally when
they return, or the State may prosecute its nationals after they return for
acts done abroad. TUnder existing international practice, & State is as-
sumed to have praetically unlimited legal control over s nationals. This
competence is justified on the ground that a State’s treatment of its nationals
is not ordinarily a matter of eoncern fo other States or to infernational law.

Jurists have advanced an interesting variety of reasons for the State’s
control over its nationals. It has been said (1) that since the State is com-
posed of nationals, who are its members, the State’s law should apply to
them wherever they may be; (2) that the State is primarily interested in and
affected by the conduct of its nationals; (8} that penal laws are of a personal
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character, like those governing civil status, and that, while only reasons
d’ordre public justify their application to aliens within the ferritory, they
apply normally to nationals of the State everywhere; (4} that the protection
of nationals abroad gives rise to 2 reciprocal duty of obedience; (6) that any
offence committed by a national abroad causes a disturbance of the gocial
and moral order in the State of his allegiance; (6) that the national knows
best his own State’s penal law, that he is more likely to be fairly and effec-
tively tried under his own State’s law and by his own State’s courts, and that
the most appropriate jurisdiction from the point of view of the accused
should be considered rather than a jurisdiction determined by reference to
the offence; (7) that without the exercise of such jurisdiction many erimes
would go unpunished, especially where States refuse to extradite their na-
tionals. For discussion of the reasons advanced, with additional references,
see Aleorta, Principios de Derecho Penal Interngcional (1931), I, pp. 115-119,
121-124; Dopnedieu de Vabres, Les Principes Modernes du Droit Pénal
International (1928), pp. 56-58, 63-64, 77-80; Schwarze, in Holtzendorff,
Handbuch des Deutschen Strafrechis (1871), II, pp. 33-38; Travers, Le Droit
Pénal International (1920}, I, sec. 72.

‘While the exercise of such jurisdiction is perhaps the exception rather than
the rule in countries deriving their jurisprudence from the English common
law, the existence of such jurisdiction is fully conceded in countries belonging
to this group. The following passages from judicial opinions and the writ-
ings of jurists may be noted by way of example:

The three defendants who were found in New York were citizens of
the United States and were certainly subject to such laws as it might
pass to protect itself and its property. Clearly it iz no offense to the
dignity or right of sovereigniy of Brazil to hold them for this crime
against the government to which they owe allegiance. (United States v.
Bowman, 1922, 260 T. 8. 94, 102.)

With respect 1o such an exerecise of authority, there is no question of
international law, but solely of the purport of the municipal lnw which
establishes the duties of the citizen in relation fo his own government.
(Blackmer v. United States, 1932, 284 T, 8. 421, 437.)

The suthority possessed by a state community over its members being
the result of the personal relation existing between it and the individuals
of which it is formed; its laws travel with them wherever they go, both in
places within and without the jurisdiction of other powers. A state
cannot enforce its laws within the territory of another state; but its sub-~
jects remain under an obligation not to disregard them, their social rela~
tions for all purposes ag within its territory are determined by them, and
it preserves the power of eompelling observance by punishment if a per-
80D who has broken them returns within its jurisdiction., (Hall, Inter-
national Law, 8th ed. 1924, p. 56.)

It is not to be doubted that ezch state may, in the exercise of its
sovereignty, punish its own nationals for such acts and in such manner
as it may deem proper. For the exercise of this right, each state is



ARTICLE 5 521

responsible to itself alone, no other state being ecompetent to intervene.
(Moore, Report on Exiraterritorial Crime and the Cutiing Case, 1887, p.
35.)

The jurisdietion, which a state chooses to exercise over its own na-
tionals in relation to scts performed at home or abroad, can never be the
coneern of any ofher state and is therefore quite outside the sphere of
international law, (Beckett, “The Exereise of Criminal Jurisdiction
de)r Foreigners,” British Year Book of International Law, 1925, pp. 44,

See also Borehard, Diplomatic Protection of Citizens Abroad (1915), see. 13;
Hyde, International Law (1922), 1, sec. 240; Oppenheim, Infernational Law
(4th ed. 1928), I, sec. 145; and the British and American legislation, cited
infra.

The jurisdietion to proseecute and punish nationals for crimes committed
anywhere has been consistently recognized in the resolutions and draft codes
approved by various international bodies. The following may be noted,
by way of example:

Institute of International Law, Resolutions adopted at Munich, 1883,
Art. 7.—Chaque Etat conserve le droit d’étendre sa loi pénale nationale
3 des faits commis par ses nationaux 4 ’étranger.

Institute of International Law, Resolutions adopted at Cambridge,
1931, Art. 3,—Chaque Etat a le droit d’étendre sa loi pénale & toute in-
fraction ou & tout acte de participation délietueuse commis par ses
nationaux 4 ’éfranger.

International Conference for the Unification of Penal Law, Warsaw,
1927 —Art. 2. Les lois pénales de VEtat . . . (%) s'appliquent & tout
national qui participe comme auteur, instigateur, ou auxiliaire & une
infraetion commise & P'étranger, si celle-ci est aussi prévue par Ia loi du
lien de Vinfraetion.,

$'il ¥ a une différence entre les deux lois, le juge tiendra compte de
cette différence en favemr du prévenu dans I'application de la loi
nationale.

Sauf les exceptions prévues 4 Iarticle . . . , la poursuite est subor-
donnée contre le natioral, pour les infraetions par lui commises &
Pétranger, & son retour ou séjour volontaires, ou i son extradition.

Sous la méme réserve, avcune poursuite n’aura lieu si le national
prouve qu’il & été aequitté ou condamné définitivement & 1’6tranger, et,
en cas de condamnation, qu'il & exécuté sa peine ou a bénéficié d'une
mesure d'exemption.

Art. 3. Bi le condammné se soustrait & I'exéeution intégrale de sa eon-
damnation, la durée de la peine subie & I'étranger sera déduite de la
peine prononcée contre ui.

Aucune poursnite ne pourra étre exercée pour I'infraction commise &
I'étranger qui, d’aprés Ia loi du lieu du délit, est subordonnée & une
plainte, si eette plainte v’a pas été portée ou a &té légalement retirée.

See also Treaty of Lima, 1878, Art. 34; Field, Outlines of an Infernational
Code (2d ed. 1876), Art. 641,
An examination of the legislation adopted in various countries reveals
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that practically all States exercise some penal jurisdiction on the principle of
nationality, The States which derive their jurisprudence from the civil
lagw assert g competence which is substantially more comprehensive than
that exercised by States influenced by the English common law, but all
make some use of the principle, Differences are revealed with respect fo the
circumstances in which the jurisdietion will be asserted rather than with
respect to recognition of the prineiple itself. The following provisions are
sufficiently typical of the legislation found in civil law countries:

Belgium, Code d’ Instruction Criminelle (1878).—Axt, 7. Toute Belge
qui, hors du territoire du royaume, se gera rexdu coupable d'un grime ou
d'un délit contre un Belge, pourra &tre poursuivi en Belgique,

Art, 8. Lorsqu’un Belge aura eomrnis, hors du territoire du royaume,
contre un étranger, soit un crime ou un délit prévu par la loi d’extradi-
tion, soit un des délits prévus par les articles 426, al. 1 o, 427, 428, 420 et
430 du Code Pénsl, il pourra étre poursuivi en Belgigue, sur la plainte de
Vétranger offensé ou de sa famille, ou sur un avis officiel donné 4 I'au-~
torité belge par Pautorité du pays ol Pinfraction a été commise,

Art. 9. Tout Belge qui se sera rendu coupable d'une infraction en
matidre forestidre, rurale, de péche ou de chasse aur le territoire d'un
Etat limifrophe, pourra, si cet Etat admet la réeiprocité, étre poursuivi
en Belgique, sur la plainte de la partie lésée ou sur un avis officiel donné
4 Pautorité belge par sutorité du pays ol Pinfraction & été commise,

France, Code &’ Instruction Criminelle (1808)—Art. 5 (1910). Tout
Frangais qui, hors du territoire de 1a Franee, s'est rendu coupable d'un
crime puni par la loi francaise, peut étre poursuivi et jugé en France,

Tout Frangais qui, hors du territoire de la France, 8’est rendu coupable
d'un fait qualifié délit par 1a loi frangaise, peut &tre poursuivi et jugé en
France, si le fzit est puni par la Mgislation du pays oll il a 616 commia,

Il en sera de méme si Pinculpé n’a acquis la nationalité frangaise
qu’aprds I'aceomplissement, du erime ou du délit,

Toutefois, qu’il g'agisse d'un crime ou d’un délit, aucune poursuite
n’a Heu si V'inenlpé justifie qu’il a ét4 jugé définitivement 3 Uétranger,
et, BI; cag de eondamnation, qu’il a subi ou preserit sa peive ou obtenu
sa griee.

Hn cas de délit commis eontre un particulier frangais ou étranger, Ia
poursuite ne peus étre intentée qu’a la requéte du ministére public; elle
doit étre précédé d’'une plainte de la partie offensée ou d’une dénoncia~
tion officielle & Pautorité frangaise par 'autorité du pays o le délit a 666
commis.

Aucune poursuite n’a lieu avant le retour de V'inculpé en I'rance, si
ee n’est pour les crimes énoneés en Particle 7 ci-aprés.

Ttaly, Penal Code (1930). Art. 9. A national who, apart from the
cases specified in the two preceding Articles, commits in foreign territory
& crime for which Italian law prescribes the penalty of death or pensl
servitude for life or for a minimum period of not less than three years,
ssl;:ll be punished under that law, provided he is in the territory of the

2,

In the ease of a erime for which a punishment restrictive of personal

liberty for a lesser period s preseribed, the guilty party shall be pun-



ARTICLE 5 523

ished on the demand of the Minister of Justice, or on the petition or
denuneciation of the injured party.

In the cases contemplated in the preceding provisions, when the
crime has been committed to the prejudice of a foreign State or of an
alien, the guilty person shall be punished on the demand of the Minister
of Justice, provided that his extradition has not been granted or has not
been agreed to by the Government of the State in which he eommitted
the crime,

In order to facilitate a review of legislation which asserts jurisdiction over
extraterritorial erime on the nationality principle, such legislation may be
classified for convenience, according to the offences made punishable, as
follows: (1) all offences; (2) all offences which are also punishable by the
lex loci delicti; (3) all offences of a certain degres; (4) offences against co-
nationals; and (5) certain enumerated offences only.

National legislation providing for the punishment of all or most offences
committed by nationals abroad, without regard to incrimination by the lex
loci delieti, the degree of the offence, the nationality of the person injured, or
the nature of the offence committed is unusual indeed. Of the few examples
available, perhaps sections from the Austrian Penal Code of 1852 are most
significant:

Austria, Penal Code (1852), see. 36.—A subject of the Austrian Em-
pire is never to be extradifed upon enfering the country for erimes com-
mitted abroad, but is to be dealt with in accordance with this Penal
Law, regardless of the laws of the counfry in which the erime has been
eommitted. . . .

Sec. 235. A national iz nmever to be extradited upon entering the
country for misdemeanors and infringements (Vergehen und Ubertre-
tungen) committed abroad, but is to be dealt with in accordanee with
this Penal Law, regardless of the laws of the country in which they have
been committed, provided that they have not been punished or con-
doned abroad. . . .

See also Congo, Penal Code (1896), Art. 85; Costa Riea, Penal Code (1924),
Art. 219, sees. 9 & 10, and Art. 220, see. 1; Greece, Code of Criminal Pro-
cedure (1834), Art. 3, applied by the Areopagus in Case 36 of 1897, Clunet
(1898), 962, and Case 95 of 1899, Clunet (1900), 824; see also Case 125
of 1922, Clunet (1924), 1120; Yugoslavia, Penal Code (1929), Art. 6. Under
the codes just noted, it appears that the exercise of jurisdiction over
nationals for offences committed abroad is conditioned solely upon the pres-
ence of the offender on national territory. In the Sudan, Penal Code (1924),
Art. 4, sec. 2, provision is made for general jurisdietion over all offences
committed by Sudanese abroad, but it is required that the offenders be
domiciled in the Sudan,

Russian penal legislation of 1926 likewise provides for 2 very broad juris-
diction over nationals:

R.B.F.8.R., Penal Code (1926), Art. 2. The application of the present
code is extended to all citizens of the R.8.F.8.R. who have committed
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socially-dangerous acts within the R.S.F.8.R., as well as outside of the
U.E.S.E.hproﬁded that they are apprehended on the territory of the
R.S.F.8.R.

A “socially-dangerous’ act within the meaning of this article is coéxtensive
with the Russian qualification of eriminal offence; see the same Code, Art. 6,
Trainin, Ugolovnoie Pravo (1929), p. 299 ff; and jurisdiction is therefore
extended to all criminal offences committed by citizens of the RS.F.8.R.
outside of the Union of Socialist Soviet Republics. The only limitation
concerns offences committed by citizens on the territory of other member
states of the Soviet Union. M’xclusive jurisdiction over such offences is
given the particular Soviet state within whose territory the offence has been
committed. See R.B.F.S8.R., Penal Code (1926), Art. 3.

Finland, Penal Code (1889), Art. 1, provides for a fairly comprehensive
jurisdietion over offences committed by nationals abroad, excepting only
certain rather unimportant specified classes of offences.

National legislation providing for the punishment of all (or most) offences
committed by nationals abroad, if punishable also by the lex loei delict? (in
some instanees punishing certain crimes of nationals without regard for the
lex loci delicti), is exemplified in the following eode provisions:

Germany, Project of Penal Code (1927), Art. 7—The penal laws of
the Reich apply to other acts committed abroad if the aet is punishable
by the laws of the place of the aet and if the actor

1. was a German national at the time of the act or became 2 national
after the act . . .

If the place of the act is not subject to the authority of any state, it is
sufficient that the act is punishable by the Iaws of the Reich,

Netherlands, Penal Code (1881), Art, 5—La Ioi pénale néerlandaise
s’applique au Néerlandais qui, hors du royaume en Europe, se rend
coupable: . . .

2. De tout acte counsideré par la Ioi pénale néerlandaise comme délit,
et auquel 1z loi de pays ol il a été commis attache une peine,

La poursuite peut avoir lieu au cas ot le prévenu n’est devenu Néer-
landais qu’aprés avoir commis le fait.

See also Albania, Penal Code (1927), Art. 5; Bulgaria, Penal Code (1896),
Art, 5; Czechoslovakia, Project of Penal Code (1926), Art. 6; Denmark,
Penal Code (1930}, Art. 7, see. 2; Dominican Republic, Code of Crimingal
Procedure (as modified by Law of June 28, 1911), Art. 5; Egypt, Native
Penal Code (1904), Art. 3; France, Code &’ Insiruction Criminelle (23 amended
1866), Art. 5, as to déliis (crimes are punishable regardless of lex loc? delicli);
gee cases of Bazol (Trib. Corr. Seine, Deec. 18, 1901) Clunet (1902) 324,
Detrez (Cass. Crim., March 13, 1918) Clunet (1913) 926, M7on (Cags. Crim.,
Sept. 5, 1914) Clunet (1916) 906, Lajitte (Cass, Crim., March 8, 1918) Clunef
(1918) 1176, Quemper (Cass. Crim., April 9, 1925) Clunet (1926) 631, Vander~
vilt et Obricks ¢. Mas ¢t Moranne (Cour d’Appel de Paris, June 4, 1005) 1
Rev. de Dr, Int. Privé et de Dr. Pénal Int. (1905), 888; the same prineiple is
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upheld, but for various reasons the defendant was not punished, in M adjoud
Hadj (Cour d’Appel d’Alger, Sept. 14, 1895) Clunet (1896) 1031, Vigorous
{Cass. Crim., May 8, 1925) Clunet (1926) 73, Communal (Cass. Crim., July
2, 1927) Clunet {1930) 964; France, Project of Penal Code (1932), Art. 13;
Germany, Penal Code (1871}, Art. 4; see cases reported in Clunet (1889),
118, and (1907), 447 ; Greece, Project of Penal Code (1924), Art. 3; Hungary,
Penal Code (1878), Arts. 8 & 11; see decision of Hungarian Supreme Court,
Feb. 1, 1931, Clunet {1931}, 1257; Lebanon, Law of May 29, 1929 (as to
délits); Luxembourg, Law of Jan. 18, 1879, Art. 5 (if the offerce is not politi-
eal); DMexico, Federal Penal Code (1931), Art. 4; under earlier laws, see case
of Alparez {1923), 20 Rev, de Dr. Int. Privé ¢f de Dr. Pénal Int. (1925), 430;
Monaeo, Code of Penal Procedure {1904), Art. 6; Norway, Penal Code
{1902}, Art, 12, see. 3-C; Poland, Penal Code (1932}, Art. 4; Portugal, Penal
Code (1886), Art. 53, sec. 5; Rumania, Penal Code (1865), Art. 4; see case of
Lazaresew (1923), 21 Rev, de Dr, Int. Privé et de Dr. Pénal Int. (1926), 282;
Rumania, Project of Penal Code (1926), Art. 4; Russia, Penal Code (1903),
Art. 9 (adopted in Estonia, Penal Code, 1931, Art, 7, Latvia, Penal Code,
1918 & 1920, Art. 9, and Lithuania, Penal Code, 1930, Art. 9); Siam, Penal
Code (1908), Art. 10, sec. 4; Turkey, Penal Code (1928), Art. 5; Uruguay,
Penal Code (1839), Art. 6; Uruguay, Project of Penal Code (1932), Art. 10,
sec. 5.

A third type of national legislation provides for the punishment of offences
of a eertain degree which may he committed by nationals abroad. In some
codes the degree of the offence is determined by reference to a minimum
penalty, while in others punishment is provided for the offences for which
extradition is allowed under the extradition laws. Examples of this fype of
legislation are the following:

Ching, Pengl Code (1928), Art, 7.—Le présent Code s’applique 3
toutes infractions, autres que celles prévues aux deux articles préeé-
dents, commise par un citoyen de la République, hors du territoire de la
République, Jorsque sont réunies les conditions ci-aprés énonedes:

1. La peine minima encourue pour ces infractions est 'emprizonne-
ment 4 temps ou tne peine supérieure;

2. L’aete constitue une infraction d’aprés la loi du lieu oh il a é&é
commis;

3. Le délinquant n’s, pas ét€ acquitté par un jugement définitif rendu
i I'étranger, ou, bien qu’il ait été condamné par un jugement définitif, sa
peine n'a pas été complétement subie ou n’a pas été remise.

Peru, Penal Code (1924), Art. 5—Offences committed outside the
territory of the republie will be prosecufed in the following cases: . . .

2. The offences not included in the above seetion, commitied by a
national, for which extradition is allowed according to Peruvian law;
provided that they were also punishable in the state in which they were
committed, and that the guilty party enters the Republic in some way.

Provisions for the punishment of erimes of a certain degree commitfed by
nationals abroad are also found in Honduras, Law of Organization of Courts



526 JORISDICTION WITH RESPECT TO CRIME

(1906), Art. 177; Mexico, Federal Penal Code (1929), Art. 6; Paraguay,
Penal Code (1914), Art. 9, sec. 2; Spain, Organic Law of the Judieial Power
(1870), Art. 340; Spain, Penal Code {(1928), Art. 18. 'The above also require
incrimination by the lex loci deliciz.  Such inerimination is not required in
Dominiean Republie, Code of Criminal Procedure (a8 modified by Law of
June 28, 1911), Art. 5; France, Code d'Instruction Criminelle (as amended by
Law 26 IFeb, 1910), Art. 5 (quoted supra, as to erimes, as distinguished from
délits); this jurisdiction was the basis of convictions in the cases of Yon (Cass.
Crim,, June 22, 1882), Sirey (1884) I, 456; Meisdon (Cass. Crim,, Oct. 17,
1889}, Clunet (1893), 143; Moires (Cass. Crim., Feb. 19, 1904}, Clunet
(1907), 721; Soufi Abdel Kader Taleb (Cass. Crim., Jan. 6, 1916}, Clunet
(1916), 1227 ; Giraud-Jordan ¢t al. {Cass. Crim., May 24, 1917 & April 2 & 11,
1918), 15 Rev. de Dr. I'nd. Privé el de Dr. Pénal Ini. (1919), 68; Claude (Cass.
Crim,, April 11, 1918), Clunet (1918), 1186; Bonnel Rouge (Conseil de Guerre
de Paris, May 15, 1918}, Clunet (1919), 267, same case (Cass. Crim., July
11, 1918), Clunet (1919), 270; Bounous {Cass. Crim., Dee. 14, 1928), Clunet
(1931), 370;—the jurisdiction was affirmed, though the requirements of the
law were not fully met, in the cases of Cucalle Vackal? Narayanin e. Cacalle
Connatedatil Narayanin (Cour d’Appel de Pondichery, Feb. 20, 1913),
Clunet (1914), 165; and Tripods (Trib. Dep. des Alpes-Maritimes, Dee. 7,
1929}, 26 Rev. de Dr. Ini, Privé (1931), 309, with doetrinal note by R. Hubert,
ibid. 310-319; Italy, Penal Code (1930), Art. 9 (quoted supre); jurisdiction
was taken on this prineiple under the earlier Italian Code in decisions of the
Court of Cassation of Rome, Sept. 25, 1907, Clunet (1908), 906, July 2,
1907, Clunet (1908), 1266, July 17, 1908, Clunet (1909), 562; of the Tribunal
of Venice, Dee, 22, 1908, Clunet (1909}, 1202; of the Court of Cassation of
Rome, Aug. 4, 1909, Clunet (1910), 1321, Dee. 30, 1909, Clunet (1911}, 336,
Jan, 20, 1912, Clunet (19183), 246; of the Court of Cassation, July 1, 1927,
Clunet (2928), 212; the jurisdiction was recognized, though held inap-
plicable, in decisions of the Court of Cassation of Rome, March 10, 1905,
8 Rev. de Dr. Int. Privé et de Dr. Pénal Int. (1007), 279, June 1, 1908, Clunet
(1909), 271, and Dec. 29, 1914, Rev. de Dr. Int. Privé ¢t de Dr. Pénal Int.
(1914), 650; Lebanon, Law of May 29, 1929 (as to crimes); Luxembourg,
Law of Jan. 18, 1879, Art. 5; Monaco, Code of Penal Procedure (1904),
Art. 5; Rumsania, Penal Code (1865), Art. 4; Transjordan, Code of Criminal
Procedure (as amended by Act of 1924), Art. 7. Provisions for punishing
extraditable crimes, when committed by nationals abroad, are found also in
Belgium, Code d’'Instruction Criminelle (1878), Art. 8 (quoted supra); see
cases of Gaston (Cour Cass., July 10, 1905) Clunet (1907) 471, Anon. (Cour
d’Appel de Liége, Nov. 25, 1910) Clunet (1912) 270, Koerver (Cour Cass.,
April 29, 1912) Pasicrisie belge (1912) Y. 231, Uytdenhouwen (Cour Cass.,
April 27, 1914) Pasicrisie belge (1914) L. 205, and lower court’s decigion in
ibid. 1, 126, de Keuk (Military Court of Belgium, Aug. 24, 1918) Clunet
(1919), 804; Brazil, Project of Penal Code (1927), Axt. 7; Guatemala, Penal
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Code (1889), Art. 6, sec. 5; Switzerland, Extradition Law of 1892, and some
cantonal legislation (see Donnedieu de Vabres, Les Principes Modernes du
Droit Pénal International (1928), pp. 60-62); Switzerland, Project of Penal
Code (1918), Art. 6.

A fourth type of national legislation provides for the punishment of
offences committed by nationals abroad against other nationals. Some of
the legislation cited under this head also punishes erimes committed abroad
by nationals against aliens, but on different conditions. Except where
noted, incrimination by the lex locs delict? is not required. The following is
an example of legislation of this type:

Chile, Code of Penal Procedure {1906), Art. 2—Of the crimes and
simple deliets committed outside the territory of the Republie, there are
subject to Chilean jurisdiction: . . .

6. Those committed by Chileans against Chileans, if the guilty party
returns to Chile without having been tried by the authorities of the
country where he committed the erime, -~

Similar provisions are found in Albania, Penal Code (1927), Art. 5; Belgium,
Code d'Instruction Criminelle (1878), Art. 7 (quoted supre); see cases of
Oppenheim (Cour d’Appel de Bruxelles, Jan. 22, 1901) Clunet (1905), 699,
and De Bruyn (Cour Cass., Feb. 27, 1922) Pasicrisie belge (1922), 1, 182;
Bolivia, Law of Nov. 29, 1902, Art. 8; Brazil, Extradifion Law 2416 (1911),
Art. 14 (limited to certain crimes); Colombia, Penal Code (Law of 1890),
Art. 20, see. 3; Haiti, Code d'Instruction Criminelle (1835), Art. 7; Honduras,
Law of Organization of the Courts (1906), Art. 176; under the older Italian
law, see the decision of the Court of Cassation of Torino, June 10, 1885,
Clunet (1886), 620; Palestine, Code of Criminal Procedure (1924), Art. 7;
Salvador, Penal Code (1904), Art. 20; San Marino, Penal Code (1865), Art.
3, sec. 3; Spain, Law of Organization of the Judicial Power (1870), Art. 339;
see case of Anfonrio Mird Baestida (Supreme Court, Nov. 15, 1899), 63 Juris-
prudencia Criminal, 317; Spain, Penal Code (1928), Art. 12 (incrimination
by lex loci required); Sweden, Penal Code (1864), Art. 1; Turkey, Penal
Code (1926), Art. 5; Venezuela, Penal Code (1926), Art. 4, see. 1. See also
Finland, Penal Code (1889), Art. 1.

A similar jurisdiction was at one time exercised by Virginia over its
citizens in case of felonies committed abroad against other citizens. See
Collection of Actsin Force in 1792, chap. 136, sees. 5 and 7, applied in. Com-~
monwealth v. Gaines (1819), 2 Va. Cas. (4 Va.) 172. The aet was repealed in
the compilation of 1819.

Finally, a great many States provide for the punishment of certain enumer-
ated offences if committed by nationals abroad. The enumerations vary
from State to State and in many States accompany other legislative pro-
visions of the types noted above. The following is an example:

Netherlands, Penal Code (1881), Art. 5.—La loi pénale néerlandaise

s’applique au Néerlandaise qui, hors du royaume en Europe, se rend
coupable:
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1. D'un des délits specifiés dans les titres I et IT du livre IT, et dans
les articles 206, 237, 388, ef 350,

The crimes thus enumerated in the Netherlands Code include offences
against the security of the State or the Royal Dignity, intentionally making
one’s self or another unfit for military service, bigamy, and taking lefters of
marque or engaging in privateering without authorization from the Govern-
ment, A similar type of provision (the enumeration varies, of course,
in different eountries) is found in Afghanistan, Penal Code (1924), Arts,
40-41 (military erimes against the State); Belgium, Code d'Inslruction
Criminelle (1878), Art. 8 (quoted supra); Belgium, Law of July 3, 1892
(slave trade), Law of May 26, 1914 (white slave traflic), Law of June 20,
1923 (dissemination of abortionist and contraceptive propaganda)}; Bolivia,
Penal Code (1834), Art. 7 (for cerfain crimes, if the law so specifies); Bul-
garia, Penal Code (1896), Art, 7, note (sodomy and paederasty); Cuba,
Spanish Penal Code (1879), Art. 134 ff (freason); Czechoslovakis, Project
of Penal Code (1926), Art. 6 (machinations against foreign States, counter-
feiting foreign money, slave trade, white slave traffie, and ofther erimes of like
kind which the State is bound by internstional law to punish); Ecuador,
Penal Code (1906), Art. 10 (crimes against the State and its credit, crimes
apainst international law, piracy, treason, and other crimes which may be
included); Guatemala, Penal Code (1889), Art. 6, sec. 5 (arson, murder,
robbery, or extraditable crimes) ; Iraq, Bagdad Penal Code Amendment Law
(1924), A. 1 (bearing arms against the State); Japan, Penal Code (1907),
Art. 3 (long list of enumerated crimes of ordinary type); (the same plan was
followed in China, Provisional Penal Code of 1912, Art. 4); Mexico, Federal
Penal Code (1931), Art. 123 (freason), and Art. 236 (falsification of foreign
money) ; Norway, Penal Code (1902), Art. 12, sec. 3 (long list of enumerated
crimes); Rumania, Penal Code (1865), Art. 4; Russia, Penal Code (1903),
Art. 11 {chiefly crimes against the State, including the furnishing of im-
proper war materials, bombing conspiracies, ete.) (copied with certain
omissions in Bstonia, Penal Code, 1931, Art. 9; Latvia, Penal Code, 1920,
Art. 11; and Lithuania, Penal Code, 1930, Art. 11); Salvador, Code of Penal
Procedure (1904), Art. 18 (crimes against the State); Siam, Penal Code
(1908), Art. 109 (carrying arms against the State); Spain, Penal Code (1870),
Art. 136 ff (treason and military erimes against the State); Spain, Penal
Code (1928), Art. 11 (crimes violating laws governing the civil status of
Spaniards); Venezuela, Penal Code (1926), Art. 4 (freason, slave trade, and
erimes violating laws governing civil status of Venezuelans).

The legislation found in the United States and Great Britain providing
for the punishment of erimes committed by nationals abroad belongs in this
category. The treason statutes of the states of the United States are made
applieable to freason abroad as well as within the state, Bee, for example,
the following:

Vermont, General Laws (1917), sec. 67806.—A. person who, owing al-
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lepiance to this state, levies war or conspires to levy war against the
same, or adheres to the enemies thereof, giving them aid and comfort,
within the state or elsewhere, shall be guilty of treason against this state
and shall suffer the punishment of death.

Similar legislation punishing extraterritorial treason is found in Illinois, Crim-
inal Code (Cahill’s Rev. Stat., 1927, ch. 38), par. 585; Moatana, Rev,
Cede (1921), secs. 11714 & 10735; New Hampshire, Pub. Laws (1926}, e.
393, sees. 1 & 2; New Jersey, Comp. Stat. (1910), “Crimes,” secs. 1 & 8,
“Criminal Procedure,” see. 157; North Dakota, Comp. Stat. {1013}, sec.
10510 (see also secs. 9447-9448); Pennsylvania, Stat. (1920), sec. 8123.
United Siates legislation providing for the punishment of treason is likewise
applicable to treason committed sbroad as well as within the United States.

United States, 35 U. 8. Stat. L. 1088, sec. 1.—Whoever, owing al-
legianee to the United States, levies war against them or adheres to their
enemies, giving them aid and comfort within the United Stafes or else-
where, is guilty of treason.

For other federal legislation in the United States incorporating the same
prineiple, see United States Criminal Code (35 U. 8. Stat. L. 1088), see. 5
(correspondence with foreign governments); sees. 308-309 (supplying liquor
or opium to Pacifie Island natives}; secs. 303-304 (aiding hostilities againgt
the United States); and possibly other seetions (see Unifed Stafes v. Bow-
nian, 1922, 260 U, 8. 94, 95-99). The United States statutes providing
punishment for those who engage in the slave trade outside the United
States, if taken literally, may be applicable to aliens, but in any case they
are applieable to nationals (see United States Criminal Code, secs. 246-247).,
See also Stafe v. Main (1863}, 16 Wis. 398, 421 (violation abroad of penal
elause in absentee voting statute); Uniled States v. Craig (1886), 28 Fed.
795, 801 (assisting immigration of alien contract laborer). See also Black-
mer v. United States (1932), 284 U. 8. 421 (punishing nationals abroad for
failure to return and testify when summoned); Jones v. United States (1890),
137 U. 8. 202 (jurisdietion over murder committed by a national on a guano
island); Cook v. Tait (1924), 265 U. 8. 47 (sustaining an inecome tax on for-
eign income of a national domiciled abroad); Marshall’s speech on Liv-
ingston’s Resolution, Unifed States House of Representatives, in 5 Wh,
(U. 8.) app.; Henfleld's Case (1793), Fed. Cas. 6360.

In Great Britain there is an even greater variety of statufes under which
British nationals may be punished for certain crimes committed abroad.
The following enumeration presents an impressive reeord. (1) Treason;
25 Edw. III, stat. 5, ¢. 2; 35 Hen. VIII, ¢. 2; see Story's Case (1571), 1 St,
Tr. 1087, s.c. Dyer 298b; Plunket’s Case (1631), 8 8t. Tr. 447; Trial of Thes.
Vaughan (1696), 13 8¢, Tr. 485, s.c. 2 Salk, 634; Rex v. Cundell (1812), 4
Newgate Cal. 62 (see also [1917] 1 K.B. 119, 128, 137); Rex v. Lynch [1903]
1 K.B. 444; Rex v. Casement [1917] 1 KB, 98. B8ee also Lord Wentworth's
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Case (1550), 4 8t. Tr, 314, Sir Jokn de Gomensy's Case, and Duke of Whar-
ton’s Case (all three cited in [1917] 1 E.B. 116, 119). See also Treason
Felony Aet, 11 & 12 Viet. ¢, 12; and Mulcahy v. Reg. (1868), 3 H.L. 306.
South Afriea has invoked this jurisdiction in Rez v. Besfer (1900), 21 N.I..R.
237, and in Rex v. Du Plessis and Rex v. Trufer (Special Criminal Court,
1915), noted in Gardiner and Lansdowne, South African Criminal Law and
Procedure (2d ed, 1924), T, 28-29. Queensland has a similar provision in
Criminal Code Act (1899), sec. 80. (2) Murder or manslaughter: 24 & 25
Vict. ¢. 100, see. 9; see T'rial of Joseph Wall (1802), 28 St. Tr. 51; Rex v.
Sawyer (1815), 2 C. & X. 101; Reg. v. Azzopardi (1843), 1 C. & K. 203 (victim
an alien). See also Chamber's Case (1709), cited in 8 Mod. 144, 2 C, & K.
106. Cf. Rex v. Helsham (1830),4 C. & P. 304. (3) Bigamy: 24 & 25 Viet.
¢. 100, see. 57; see Trial of Barl Russell [1901] A.C. 446; and see also In ¢
Bigamy Sections (Can. Sup. Ct., 1897), 1 Can. Cr. C, 172; King v. Brinkley
(Ontario, 1907), 12 ¢bid. 454. That colonial courts lack this jurisdiction, see
MeLeod v, Attorney-General for New South Wales [1891] A.C. 455; and Rex
v. Lander [1919] N.Z.L R. 305. But see Statute of Westminister, 1931,
22 Geo. V, ¢. 5. (4) Violation of Foreign Inlistment Aet: 33 & 34 Viet, ¢,
90; see also Eeg. v. Jomeson [1896] 2 Q.B. 425, (5) Offences against Unlaw-
ful Oaths Act: 87 Geo. IIT, c. 123, see. 8; 52 Geo. I1I, ¢. 104, sec. 7. (6)
Offences against Official Secrets Act: 1 & 2 Geo. V, e. 28. (7) Offences
against Ineitement to Mutiny Act: 37 Geo, IIT, ¢, 70. (8) Offences against
Explosive Substances Act: 46 & 47 Viet., e. 3, sec. 7. {B) Offences againgt
Dockyards Protection Ack: 12 Geo. IIT, ¢. 24, sec, 2, (10) Offences against
Post Office Act: 8 Edw. VII, e, 48, sec. 72, (11) Offences against Perjury
Aet: 1 & 2 Geo, V, ¢. 6. (12) Offences by nationals on British ships or on
foreign ships to which they do not belong: Merchant Shipping Aet (1894),
57 & 58 Viet., ¢, 60, sec. 686, See also Bahamas, Penal Code (1924), sec. 9.
(13) White Slave Trafiic: Criminal Law Amendment Act, 48 & 49 Vict., c.
89, (14) Blave Trade: 6 & 7 Viet, e. 98. (15) Kidnapping of Pacific
Islanders: 86 & 36 Viet., ¢, 19; see Reg. v. Vos (Brisbane, 1895), Queensland
Crim. Rep., 1860-1907, p. 288, (16) Destruction or interfersnce with sub-
marine cables: 48 & 49 Viet., ¢. 49, (17) Statutes giving special jurisdiction
t0 Australian courts over British subjects in Pacifiec Islands not & part of any
State, 9 Geo, IV, ¢, 83, sec. 4, and to Cape of Good Hope courts over British
subjects in parts of Southern Africa not claimed by any State, 6 & 7 Wm.
IV, ¢. 57, See algo Foreign Jurisdiction Aet (1890), 63 & 54 Viet., ¢. 37.
And see general statements as to jurisdiction over nationals in The Sussez
Peerage Case (1844), 11 Clark & F, 85, 146, and The Zollverein (1856), Swabey
Adm. 96, 98,

The following States apparently confine the exercise of jurisdiction on the
nationality principle to cases in which the nationals are public functionaries:
Argentina, Penal Code (1921), Art. 1, see. 2; Cuba (see the laws cited in
Bustamante, Derecho Internacional Privado (1931), I11, pp. 43-44); Cuba,
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Project of Penal Code (Ortiz, 1926), Art. 36, sees. 6 and 7 (although juris-
dietion over nationals is also included under the principle of universality);
Panara, Penal Code (1922), Art. 8.

It will be observed that the exercise of jurisdietion to punish nationals for
erimes committed abroad is commonly eireumseribed by conditions or safe-
guards which vary from State to State. Certain more or less typical limi-
taztions have been noted in connection with the legislation just reviewed.
There are many others which it is not so easy to classify. It may be stipu-
Iated, for example, that the aceused must be found on the territory of the
State or have been extradited fo the State; that there must be a complaint
by the victim of the crime or by the government of the State in whose terri-
tory it was committed; that prosecution shall only take place upon the re-
guest of some administrative officer of the State; that there shall be no prose-
cution for a politieal crime; that the action must not have been barred by
lapse of time either by the law of the prosecuting State or by the law of the
State on whose territory the erime was committed ; and that the accused shall
not have been previously prosecuted or punished in the courts of the State
where the crimee was committed (¢f. comment on Art, 18, énfra). There is
mueh to be said, no doubt, for such limitations upon the exercise of jurisdic-
tion based upon the nationality principle.

The widespread inclusion of such limitations in naticnal legislation teads
to eonfirm the opinion that jurisdietion based upon nationality is properly
regarded as subsidiary to the territorial jurisdietion of the State where the
orime was committed. See Donnedieu de Vabres, Les Principes Modernes
du Droit Pénal Infernational (1928}, pp. 66-77, 80. It is believed, however,
that these are matters which each State is free to determine for itself. Both
the erimes abroad for which it will punish its nationals and the cireumstances
urder which it will exercise jurizdiction are matters which international law
leaves each State free to decide according to local needs and conditions,
Consequently, while such limitations find a place very properly in national
legislation, or in a draft for uniform national legislation, such as the Reso-
Iutions of Warsaw, quoted supra, they do not seem to belong in a draft con-
vention which, like the present, seeks to define the sphere within which each
State may exereise jurisdiction to prosecute and punish for erime. While
it may be hoped, and indeed expected, that all States will circumseribe the
exercise of jurisdietion over their nationals with desirable conditions or
safeguards, the present Convention leaves each State free to eonfine or ex-
pand the exercise of such jurisdiction as its own internal policy may dictate,

Under the present artiele, a State has jurisdiction over natural persons
who were nationals at the #ime the crime was eommitfed or who are na-
tionals when prosecuted. A national becomes liable to prosecution by the
State of his allegiance at the time of the wrongful act or omission, and this
liability is not terminated by subsequent expatriation or naturalization
abroad. See Tobar y Borgono, Du Conflit International aw Sujel des Com-
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pétences Pénales (1910), p. 154 ff; Donnedienw de Vabres, Les Principes
Modernes du Droit Pénal I'nfernational (1928), p. 62; and the Draft Conven«
tion on Nationality, Art. 13, Research in International Law (1929), p. 44.
‘Were the rule otherwise, a oriminal might escape prosecution by change of
nationality after committing the crime.

Although possibly 2 little difficult to justily theoretically, the jurisdiction
of a State to prosecute or punish those who have become its nationals after
committing a crime seems adequately supported by the practically complete
control over its nationals which international law allows the State. If the
accused is & national at the time of prosecution or punishment, whatever the
State may do falls within ils general competence under international law;
and it is immaterial that the aceused may not have been a national when he
committed the offence charged. There is no prineiple of internationsl law
which forbids the exercise of such a jurisdiction over nationals. Indeed, if a
contrary rule were followed, impunity might result from naturalization in &
State which refuses extradifion of its nationals; see the Irench case of
Serloute, Clunet (1898), p. 1058, which led to the present French law.

The prineiple that jurisdiction may be founded either upon nationality at
the time of the offence or upon nationality at the time of prosecution appears
to be supported by such legislation as has dealt specifically with the ques-
tion. See, for example, France, Code d’Instruction Criminelle (a3 amended
by the Law of Feb. 26, 1910), Art. 5, quoted supra; Germany, Project of
Penal Code (1927}, Art. 7, quoted supro; Netherlands, Peral Code (1881),
Art, 5, quoted supra, See also Brazil, Project of Penal Code (1927), Art. 4;
Finland, Penal Code (1889), Art. 2; France, Project of Penal Code (1932},
Art. 13; Germany, Penal Code (1871), Axt. 4; see Clunef; (1889), 118; Greece,
Project of Penal Code (1924), Art. 3; Lebanon, Law of May 29, 1929;
Poland, Penal Code (1932), Art. 4; Spain, Penal Code (1928), Art., 24.
And note the following resolution of the Conférence Internationale d' Unifica~
tion du Drott Pénal, Warsaw, 1927:

Art. 8. La loi . . . (%) s’appliquera également i l'étranger qui, au
moment de la perpétratmn de 'acte, était ressortissant de . . . (x);
elle s’appliquera également & celui qui a obtenu la nationalité . . . (x)
aprés le perpétration de l'acte.

‘While nationality either at the fime of the erime or af the time of prosecu-
tion or punishment provides & basis for jurisdiction under thig article, nation-
ality at some other time is clearly insuffieient. Thus jurisdiction cannot be
founded upon the fact that the accused was once a national if he had become
an alien before eommitting the erime and had not recovered his original
nationality at the time of prosecution. Neither is there jurisdiction if the
accused was not & national at the time of the crime, became 2 national after
committing the crime, and ceased to be a national before the prosecution.

In case of double or multiple nationality, any State of which the aceused is
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a national is competent under this article, It is to be recalled that a na-
tional of a State, as the term is used in this Convention, is ““a natural person
upon whom that State has conferred ifs nationalify . . . in conformify with
international law.” Art. 1(e) supra. Whether, in case of double or mul-
tiple nationality, an aceused is a national of the State which is attempting
to prosecute and punish is a question to be determined by reference to such
prineiples of international law as govern nationality. I international law
permits the State to regard the accused as its national, its competence is not
impaired or limited by the fact that he is also a national of another State.
See Travers, Le Droit Pénal Infernational (1920), X, see. 476. It is possible
that the dernial of certain safeguards, similar to those provided in Articles
12, 13, 14, and 15, nfra, would be ground for an international claim on the
part of another State of which the accused was also s national; but it is
beleved that this is a matter which should be considered elsewhere, if it is
to be considered at all, rather than in 4 eonvention dealing with the jurisdie-
tion to prosecute and punish for crime.

Domiciled or resident aliens are not assimilated to the position of na-
tionals under the present article. A few States attempt the assimilation and
assert jurisdiction to prosecuie domiciled aliens for erimes committed abroad,
See Denmark, Penal Code (1930), Art, 7; Liberia, Constitution (1847),
Art. 1, sec. 4; and Norway, Penal Code (1902), Art. 12, See also Act of
1926, 44 U. 8. Stat. L. 835; 25 Am. Jour. Int. L. (1931), 723; 26 ibid. (1932),
3561. Deonnediev de Vabres, Les Principes Modernes du Droit Pénal Inter-
national (1928), pp. 66-68, indicates that certain Swiss cantons do the same
and points out that historically domicile rather than nationality provided
the basis for the early theory of jurisdiction based on the principle of active
personality. A few Sfates assert a competence with respect to domiciled
aliens whieh is similar to that asserted over nationals but much more Hmited.
See Rumania, Pepal Code (1865), Art, 5, and Project of Penal Code (1926),
Art. 6. The latter position is taken in the Resolutiors of Warsaw in which,
after the two articles on nafionality jurisdiction quoted supra, the following
provision is incorporated:

Art, 4. Les dispositions des deux articles précédents sont applicables
aux étrangers domiciliés en . . . (x), s'ils ne sont pas citoyens d’un
pays avec lequel PEtat . . . (x) a signé un fraité d’extradition ou si

leur extradition n’a pas é¢ demandée par leur pays. Elles sont égale-
ment applicables aux apolytes domicilidés en . . . (x).

A great majority of the States, however, assert no such jurisdiction; and it
seems clear in prineiple that domieile 2lone does not afford an adequate basis
for the unrestricied competence which this article recognizes. In view of the
jurisdietion over erime committed by aliens abroad which is recognized in
other articles of this Convention, it seems wholly undesirable to atfempt an
assimilation of domiciled aliens to the position of nationals, The one case
in which such an assimilation would be most plausible is the case of per-
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sons who are “stateless” (apatrides, apolytes, Staatslosen). The Resolutions
of Warsaw, quoted above, make the assimilation in this case, and the Ifalian
Penal Code (1930), provides:

Art. 4. For the purposes of penal law . . . stateless persons residing
in the territory of the state are deemed to be Italian nationals,

However, such provisions are not supported by general practice; the case is
not one likely to arise often; and when the case does arise a jurisdiction on
gsome other principle will ordinarily be found under other articles of this
Convention. Extradition may of course be granted to the State where the
erime was committed.

Sinece the present arficle founds jurisdietion solely upon the naticnality
of the accused, it includes the case of nationals participsting abroad in
crime committed by aliens abroad and excludes the ease of aliens partici-
pating abroad in ¢rime committed by nationals abroad. In the former case,
participation may be included by the State of allegiance as a “crime com-
mitted outside its territory” over which it has jurisdiction. The basis of
jurisdietion is the nationality of the person whom the State is seeking to
prosecute and punish, not that of the prineipal offender. Inasmuch as
nationality is lacking in the case of alien partieipants abroad in erime com-
mitted by nationals abroad, the State does not have jurisdiction over such
participants under this article, although of course they may be within its
jurisdietion under other articles. The Belgian and French practice is
otherwise, for in these two States, at least, the nationality of the prineipal
offender determines jurisdiction over participants. Thus the Belgian Code
& Instruction Criminelle (1878), provides as follows:

Art, 11, L’étranger coauteur ou complice d’un erime cominis hora du
territoire du royaume, par un Belge, pourra étre poursuivi en Belgique,
conjointement avec le Belge inculpé, ou aprés la condamnation de
celui-ei.

While a French national cannct be tried in Franee for participation abroad
in a erime committed by an alien abroad, an alien may be tried for partici~
pation abroad in a crime committed by a French national abroad. See
Donnedieu de Vabres, Les Principes Modernes du Droit Pénal Internalional
(1928}, pp. 84-85, 386; Travers, Le Droil Pénal International (1921), 11, see,
996 ff, especially 1016, 1017, 1019. But see Garraud, Droil Pénal Frangais
(8rd ed. 1916), I, p. 369, denying this jurisdiction under French law., Not-
withstanding Belgian and French practice, it iz believed that the present
Convention is correet in not subjecting aliens fto the jurisdiction of the
State, in case of participation in a crime committed outside the State, solely
on the ground that the principal offender is a national of that State. It is
believed that contemporary international practice warrants no such asser-
tion of competence, that participation in erimes eommitted by nationals



ARTICLE 5 535

abroad does not provide an adequate basis for jurisdietion over aliens, and
that sufficient competenee with respect to alien partieipants ig recognized in
other articles of this Convention.

The basis for the present article, therefore, is the practically unlimited
control over nationals everywhere which eontemporary international prae-
tice allows the State of allegiance. This contral is assumed in the national
legislation and jurisprudence reviewed above and is acknowledged in the
unanimous testimony of jurists. Variations in econtemporary national
practice indicate that some States prefer to confine more closely than others
the exercise of an admitted competence. The competence seems elearly
established in conformity with the broad general principle formulated in
paragraph (a) of the present article.

JURISTIC PERSONS

Paragraph (b) of the present article deals with juristic persons having the
national character of the State. In general, it assimilates competence with
respect. to such juristic persons to the State’s jurisdiction over its nationals,
While it must be admitted that such an assimilation goes beyond anything
which is clearly established in the practice of States, it is indisputable that
States do exereise a eriminal jurisdiction over their juristie persons and that
they consider their juristic persons as having a national character for im-
portant purpeses. It is indisputable, also, that nothing in international law
precludes a State from prosecuting and punishing one of its juristic persons
for a crime committed outside its territory. Paragraph (b) of the present
article affirms the competence of the State with respect to any erime eom-
mitted outside its territory “by a corporation or other juristic person which
had the national character of that State when the crime was commifted,”

In the British Empire and the United States it iz well established that
corporations can commit crimes and be punished for erimes. For authori-
ties, see Thempson, Corporations (3d ed. 1927}, VII, secs. 5606-5646. See
also Bishop, Criminal Law (9th ed. 1923), I, sees, 417-424; and Wharton,
Criminal Law (12th ed. 1932), I, sees. 116-123. Examples may he found in
the following cases: Queen v. Great North of England Ry. Co. (1848), 2 Cox
C. C, 70 {damage to highway); Union Colliery Co, v. Queen (Canada, 1900),
31 8.Ct. 81 (breach of statutory duty to avoid danger to human life}; Pearks,
Gunston & Pee, Lid, v. Ward [1802] 2 K.B. 1 (sale of adulterated butter in
violation of statute); Unifed Stales v. Union Supply Co. (1909), 215 U.8. 50
(eorporation a “person™ punighable for violation of statute regulating sale of
oleomargarine); Uniled States v. John Kelso Clo. (1898), 86 Fed. 304 (viola-
tion of act limiting working day on public works to eight hours); {nited
States v. Sin Wan Pao Co. (United States Court for China, 1920), 1 Lohin-
gier, FEulraferriforial Cases 983 (newspaper company convicted for
publishing advertisement of lewd books); Commonwealth v. Propriefors of
New Bedford Bridge (1854), 2 Gray (Mass,), 339 (nuisance by building bridge
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g0 as to obsiruct navigation); State v. Lehigh Valley Ry. Co. (1920), 90
N.J.L. 372 (negligent manslaughter; decision based, not on a statutory
liability, but on common law as modified by Stefe v. Morris & Essex Ry. Co.
(1852), 23 N.JL. 360) (see 19 Afich. L. Rev. 205); People v. NY.C. &
H.R.R. Co. (1878),29 N.Y. 302 (failure to maintain proper railroad erossing);
Peaple v, J, H, Woodbury Dermatological Institute (1908}, 192 N.Y, 454
{corporation convieted for practicing medicine when not a registered physi-
cian); State v. Salisbury Ice Co. (1914), 166 N.C. 366 {obtaining under false
pretenses by knowingly selling false weight of eoal). See also Gardner and
Lansdown, South African Criminal Law and Procedure (2d ed. 1924}, I, pp.
59-61, showing that South Africa also recognizes that corporations may be
punished for erime, .

While of course a juristic person cannot be jailed, in ease of conviction,
it may be fined or its charter may be suspended or terminated. See, for
example, the provigions of the New York statute governing punishment of
eorporations convicted of felony:

In all eases where a corporation is convieted of an offense for the com-
mission of which a natural person would be punishable with imprison-
ment, as for a felony, such corporation is punishable by a fine of not
11%%1;) than five thousand dollars, (Cahill's Cons. Laws, 1930, sec.

Among the states of the United States whose laws provide a particular pro-
cedure to be used in prosecutions against corporations, see California, Penal
Code (1872, as amended to 1931), secs. 1390-1397; Illinois, Cahill’s Stat.
(1929), ch. 38, Criminal Code, see. 690; Ohio, Throckmorton’s Ann., Code
(1930), sec. 13437; Virginia, Code (as amended to 1930), sec. 4892; Wash-
ington, Rem, Comp. Stat. (1922), see. 2011,

The assimilation of competence over corporations to the State’s jurisdic-
tion over its nationals finds support in the tendency of legislation in some
States to include juristie persons in the term “person’ when used in penal
legislation. See the following:

Great Britain, Interpretation Act (1889), 52 & 53 Viet., c. 63, sec, 2—
(1) In the construetion of every enactment relating to an offence pun-
ishable on indictment or on summary convietion, whether contained in
an Aet passed before or after the commencement of this Act, the ex-
pression ‘“person’’ shall, unless the contrary intention sppears, include
2 body corporate.

Michigan, Penal Code, see. 10, par. 3 (Mich. Pub. Aets, 1931, no,
328).—The words “person”, “accused”, and similar words inctude,
unless & confrary intention appears, public and private corporations,
copartnerships, and unincorporated or voluniary associations.

Of similar effect, see California, Penal Code (1872, as amended to 1931},
sec. 7; Ohio, Throckmorton’s Ann. Code (1930}, see. 12371; Washington,
Rem. Comp. Stat, (1922), sec. 2303 (14); India, Penal Code (1860), sec. 11;
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New South Wales, Act 40 of 1900, sec. 4; New Zealand, Cons. Stat. (1908),
1, No. 32, “Crimes”, see. 2; Sudan, Penal Code (1899), Art. 9. Under such
legislation, laws asserting jurisdiction over nationals for erimes ecommitted
abroad should also be applicable to juristic persons having the State’s
national character. The decision in American Banana Co. v. United Fruit
Co. {1909}, 218 1.3, 847 is not inconsistent with such a prineciple, since that
decision was based upon the conclusion that the statute in question was not
intended to have extraterritorial effect. In delivering the opinion of the
court, Mr. Justice Holmes indicated that United States penal laws might be
made applicable to United States corporations for aets or omissions to aet
committed abroad. He said:

It is true that domestic corporations remain always within the power
of the domestic law, but in the present case, at least, there is no ground
for distinguishing between corporations and men, (213 U. 8. 347, 357.)

The convietion of a Delaware corporation in United States v. Sin Wan Pao
Co. (1920), 1 Lobingier, Extraterritorial Cases, 988, in the United States
Court for China, would seem to indieate that United States corporations
may be assimilated to United States nationals for the purposes of criminal
jurisdietion under the “extraterritorial régime™ in China,

Prosecution and punishment of juristie persons for crime is also provided
in India, Penal Code (1860), sec. 11; Liberia, Criminal Code (1914), sec. 28;
Palestine, Companies Ordinance (1921), Aré. 84; Sudan, Penal Code (1899),
Art. 9. The provisions of Mexico, Federal Penal Code (1931), Axt. 11,
eome to very mueh the same thing; similar provisions appear also in Cuaba,
Project of Penal Code (Ortiz, 1926), Art. 15; and France, Projeet of Penal
Code (1932}, Art. 115, par. 2. See also Spain, Penal Code (1928), Art. 44,
See Lilienthal, “Die Strafbarkeit juristischer Personen,” Vergleichende
Darstellung des deutschen und aqusldndischen Strafrechis (1908), Allg, Teil,
V, 87-101. The penal responsibility of juristic persons was one of the
topics considered at the second Congrés Internationale de Droit Pénal at
Bucharest in 1929. Reports on the subject are published in the proceedings *
of the Congress, pp. 23-183 (alsc in 6 Rev. Ini. de Dr. Pénal, 219 fi). See
also Cuello Calén, Derecho Penal (1928), pp. 203209, and Vidal, Cours de
Droit Criminel (7th ed. 1928), sec. 65 ff, indicating the extent to which penal
respongibility of juristic persons is recognized at present, especially in
France. Saleilles, De la Personnalité Juridigue (1910), p. 638 ff, Mestre,
Les Personnes Morales ef le Probléme de leur Responsabilité Pénale (1899),
and Mestre, ““ Responsabilité Pénale des Personnes Morales,” Revue Péniten~
tinire (1920), 239, urge that with respeet to penal responsibility juristic
persons should be treated substantially as natural persons are treated.

On the general subject of the penal responsibility and punishment of juris-
tic persons, see also Canfield, ““Corporate Responsibility for Crime,” 14
Columbia L. Rev. (1914), 469; Collier, “Impolicy of Making Corporations



538 JURESDICTION WITH RESPECT TO CRIME

Indictable,” 71 Central L. Jour. (1910), 421; Edgerton, * Corporate Criminal
Responsibility,” 86 Yale L. Jour. (1027}, 827; Francis, * Criminal Respon-
gibility of the Corporation,” 18 1. L, Rev. (1924), 305; Hacker, *“The Penal
Ability and Responsibility of the Corporate Bodies,” 14 Jour. Crim. L. and
Criminology (1923), 91 (also discussing European practice and ideas on the
subject); Hitehler, “The Criminal Responsibility of Corporations,” 27
Dickinson L. Kev. (1923), 89, 119; Trainin, Ugolovnoi Prave (1929), pp. 244~
248,

The phrase “corporation or other juristic person® is used in the present
artiele, in preference to formulae commonly used in certain national legal
systems, beeause of the various kinds of juristic persons which are recognized
under different systems of national law. The “corporation’ iz probahbly
the type of juristic person best known in ecommon law countries. The
present article must be formulated in ferms sufficiently broad, however, to
include any entity which is recognized as a juristic person under the laws of
the State whose ‘“‘natiopal character” it possesses. For discussion of
different kinds of juristic persons, see Gray, Nature and Sources of the Law
(2d ed. 1921), pp. 27-61; Salmond, Jurisprudence (7th ed. 1924), see. 113;
Brissaud, History of French Privale Law (Howell’s transl. 1912), secs. 583-590;
Planiol et Ripert, Traité Pratique de Droit Civil Frangais (1925), I, pp.
69-100; Staudinger, Kommenlar zum Birgerlichen Gesetzbuch, (9th ed.
1925), I, pp. 154-335.

The phrase ““national character’ is used herein to deseribe a relationship
to the State which ig like the relationship deseribed by the term “national”
in paragraph {a) preceding. Thers is a difference of opinion as to whether a
corporation should be regarded as having the nationality of the State under
whose laws it is organized, apparently the Anglo-American view for most
purposes, or of the State where its seat or chief office (szége social) in loeated,
the view generally accepted elsewhere, or even of some other State, such
as that where the chief activity is to take place. It would seem that this
question is one to be resolved as part of another subjeet and not in a con-
vention on jurisdiction with respect to crime. See the report of the League
of Nations Committee of Experts for the Progressive Codification of Inter-
national Law, Nationality of Corporations and Their Diplomatie Protection,
Publications of the League of Nations, 1927. V. 12; also in 22 Am. Jour. Ink,
L. (1928), Supp. 171-214; Bustamante Code (1928), Arts. 16-20; Cuq, Lo
Nationalité des Sociétés (1921); Leven, De la Nationolité des Seciétés (1899);
Pepy, La Nationalité des Sociétés (1920); Schwandt, “ Die Staatsangehérighert
der Hondelsgesellschaften,” 6 Zeifschrift fir auslindisches und internationales
Privatrecht, bes. Heft 197 (1932); Streit, “ La nationalité des sociétés com-
merciales,” 55 Rev. de Dr. Int. et de Lég. Comp. (1928), 494-521; Travers,
“ La Nationalité des Sociétés Commerciales,” in Académie de Dr. Inf., Recuesl
des Cours (1930), III, 1-114; Yofre, Nacionalidad de las personas juridicas
(1927). Bee also Hyde, International Law (1922), 1, 486; Central Executive
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Couneil of the Inter-American High Commission, The Juridical Status of
Foreign Corporations in the American Republics (1927), especially pp. 94-102.

Of course a State cannot have unlimited compeience to ascribe ifs na-
tional charaeter to corporafions and then to prosecute and punish them under
the present article for erimes committed abroad. The opirion may perhaps
be ventured that either the siége social must be in the State or the corporation
must have been formed under its laws. Such questions, however, as well as
questions of multiple national character, fall within a different feld of inter-
national law from that with which the present Convention deals, It seems
clear, as a general principle of penal jurisdietion, that the State should have
the same kind of competence with respect to crimes committed abroad by
its juristic persons as is attributed to it in paragraph (a), preceding, with
respect to crimes committed abroad by those natural persons who are ifs
nationals.

ARTICLE 6, PERSONS ASSIMILATED TO NATIONALS

A State has jurisdiction with respect to any crime committed outside its
territory,

{a) By an alien in connection with the discharge of a public function
which he was engaged to perform for that State; or

(b) By an alien while engaged as one of the personnel of a ship or air-
craft having the national character of that State.

COMMENT

Under paragraph {a) of this article, a State may proseeute and punish its
public official (fonctionnaire, Beamter) of alien nationality, or of no nation-
ality, for erimes committed abroad in connection with the discharge of his
functions. In case of a funectionary who is a national, of course, the State
would have jurisdiction under Article 5, supre. Paragraph (a) of the present
article provides that analien functionary may be treated like a national with
respect, fo erimes connected with the office. It has nothing to do with erimes
which he may commit in his individual or private capacity. The term
“functionary” may include diplomatic and congular officers, officers of
military and naval forces, customs officials, public health officers, officials of
government-operated transportation systems, ete. While such positions
are usually held by nationals, aliens mezy be engaged; and it is to such aliens
that the present article applies.

The jurisdiction defined in this article is based upon the relationship ex-
isting between the functionary and the State which he serves. The alien
official is part of the State’s governmental organization even though he may
be serving outside its territorial limits. The State served is obviously the
State chiefly concerned in the faithful discharge of the functionary’s duties.
While the State where the functionary’s offences are eommitted is competent
to prosecute and punish such offences as committed within its territory, it
will not ordinarily have the same interest in prosecution and punishment that
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it would have if its own governmentel interests were affocted. Such offences
may be directed chiefly or solely againat the State served. If the latter were
without jurisdiction, many such offences would be likely to go unpunished,
The situation presented is in some respects like that for which provision is
made in Article 7, infra, dealing with the competence of the State to prose-
cute and punish ¢rimes committed abroad against ite security or integrity.
Here, ss there, the State must be competent to protect its own peculiar
interests since the protection afforded by the State where the offence is com-
mitted has been shown by experience to be ingufficient.

The relationship between the State and ifs functionaries is for each State
to determine. ¥ the functionary commits an aef or omission in relation to
his public functions, the consequences should be seftled between him and the
State served. In this respect the present article may be said to rest upon the
principle that each State has an unrestricted eapacity to organize and con-
trol its own governmental agencies.

Jurisdiction over erimes commifted by funetionaries abroad in relation
to their publie functions is asserted in the penal legislation of many States.
The following selections are sufficiently typieal:

Argentina, Penal Code (1921), Art, 1.—This code shall be applied:
. - . 2, In case of erime committed abroad by agents or employees of
Argentine authorities in the performance of their duties,

Chile, Code of Criminal Procedure (1906), Art. 2—Of the crimes
and simple delicts committed outside the territory of the Republic,
there are subject to the Chilean jurisdiction:

1. Those committed by a diplomatic or consular officer of the Re-
public, in the exercise of his functions.

2, Maladminisiration of publiec funds, frauds and illegal exactions,
unfaithfulness in keeping documents, violation of secrets, and bribery,
committed by Chilean publie functionaries or by aliens in the service of
the Republie,

China, Penal Code (1928), Art. 6—Le présent Code s’applique &
toutes infractions ci-aprds énoncées, commises parun fonetionnaire
public de la République, hors du territoire de la République:

1. Infractions de corruption dans les fonctions publiques, art, 128,
131, 135, 189, et 140;

2, Infractions d’évasion de prisonniers, art. 172;

3. Infractions de fabrication de faux documents, art, 230,

Ttaly, Penal Code {1930), Art. 7.—A national or foreigner who com-
mits any one of the following offences in foreign territory shall be
punished under Italian laws: . .. (4) Crimes committed by publio
officials in the serviee of the State, with abuse of their powers or in
violation of the duties inherent in their functions.

Provisions of similar effeet are found in Albania, Penal Code (1927), Art. 4;
for Belgium, see case of Masui ¢t al. (Trib. Corr. Bruxelles, April 8, 1920),
Clurnet (1920), 714; Brazil, Project of Penal Code (1927), Art, 4; Bulraria,
Penal Code (1896), Art. 4; Chile, Projeet of Penal Code (1929), Art, 3,
Nos. 1 & 2; Colombia, Penal Code (1890), Art. 20, see. 4; Cuba, Project of
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Penal Code (Ortiz, 1926), Art. 36, sec. 6; Danzig, Strafprozessordnung (1927),
gee. 11; Finland, Penal Code (1889}, Art. 3; Germany, Penal Code (1871),
Art. 4; Germany, Project of Penal Code (1927), sec. 6; Greece, Project of
Penal Code (1924), Art, 4; Honduras, Law of Organization of the Courts
(1908}, Art. 173; India, Penal Code (1860), see. 4; Japan, Penal Code (1907),
Art. 4 (as to specified offences}; Mexico, Penal Code (1929), Art. 7; Nether-
lands, Penal Code (1881}, Art. 6; Panama, Penal Code (1922), Art. 8; Peru,
Penal Code (1924), Art. 5, see. 4; Poland, Penal Code {1932), Art. 7; Russia,
Penal Code (1903), Art. 11 (adopted in Estonia, Penal Code, 1931, Art. 9,
Latvia, Penal Code, 1918 and 1920, and Lithuania, Penal Code, 1930, Art,
11); Spain, Law of Organization of Judicial Power (1870), Art. 336; Spain,
Penal Code (1928}, Arf. 11, see, 3; Turkey, Penal Code (1926), Art. 4, par,
4; Uruguay, Project of Penal Code (1932), Art. 10, sec. 4. See Veneziela,
Penal Code (1926}, Art. 4, Nos. 6, 7, 13, See also, though perhaps confined
to functionaries who are nationals, such legislation as is found in Bolivia,
Penal Code (1834), Art. 169 (entering foreign ferritory under arms), and
Military Penal Code, Art. 5; Costa Rica, Penal Code {1924), Art, 219, sec. 8;
Cuba, in Bustamante, Derecho Internacional Privedo (1931), III, 43-44
(jurisdiction over erimes by diplomats, consuls, and military forees abroad);
Ecuador, Penal Code (1906), Art. 10; Great Britain, 11 & 12 Wm. 111, c. 12,
and 42 Geo, IIT, ¢, 85 (as to certain offences) (see Rex v. Stevens and Agnew
(1804}, 5 East 244; King v. Jones (1806), 8 East 30; Case of Picton (1804-12),
30 How. 8t. Tr. 225; Serdar Gurdyal Singh v. The Rajah of Faridkote, L.R.
[1894] A. C. 670).

The present article applies only to a erime committed “in connection with
the discharge of a public function.” If a State asserts jurisdiction over its
alien functionary for other crimes, its competence must be based upon some
other article of this Convention. Crimes in relation to public funetions
cannot be enumerated or defined in this Convention. They depend prima-
rily upon the nature of the office filled by the functionary. Examples of
such crimes are misappropriation of funds or property, diselosure of official
secrets, bribery, various types of falsification, and failure to perform the
duties of the office as required by the State served.

While the present article provides for jurisdiction with respeet only fo
such crimes, it does provide for jurisdiction with respect to them whether
the alien is still a functionary, or has left the service of the State after com-
mitting the erime but before he is prosecuted and punished, or has left the
service of the State before committing the erime. For illustration, if o na-
tional of State X serving as an official of State Y should, after the termina-
tion of his service, illegally discloze military seerets which came into his
possession as an official of State Y, the latter State would have jurisdiction
under this article wherever the illegal disclosure might he made. The basis
of the jurisdiction would be the service as an official of State Y. The juris-
diction extends only to erimes in relation to that service; but if extends to
such crimes whether or not the accused is still an official.



542 JURISDICTION WITH RESFECT TO CRIME

Under paragraph (b) of the presenf article, a State may prosscute and
punish an alien who is one of the personnel of a ship or aireraft having
its national eharacter for any offence committed outside its territory while so
engaged. The assimilation to the position of nationals is thus more com-
prehensive than that accomplished with respect to functionaries under
paragraph {(a). As to offences commifted in whole or in part upon a ship or
aireraft having its national character, the State has jurisdietion by virtue of
the place of the offence. See Artficle 4, supra. As to offences committed
elsewhere by the alien seaman of a national vessel, the State has jurisdiction
by virtue of the assimilation which paragraph (b) of the present article
effects. The assimilation is not common in national legislation or interna-
tional pracéice, though there have been a few ingtances,

Referring to the position of alien seamen on American vessels where o
guestion of extraterriforial jurisdiction was concerned, Secretary Blaine
stated the position of the United States as follows:

When a foreigner enters the mercantile marine of any nation and
beecomes one of the crew of a vessel having undoubtedly a national
character, he assumes a temporary allegiance to the flag under which he
serves, aad in return for the protection afforded him becomes subject to
the laws by which that nation, in the exercise of an unquestioned
asuthority, governs its vessels and seamen. (Secretary Blaine to Sir
Edward Thornton, June 3, 1881, Moore, Digest of Infernational Law,
1906, IT, 607.)

See also ¢n re Ross (1891), 140 U. S, 458,

Alien seamen have received the diplomatic protection of the State on
whose vessel they served and international elaims on their behalf have been
successfully prosecuted by the State of the vessel’s flap. See Borchard,
Diplomuatic Protection of Citizens Abroad (1915), p. 471, 475 {f; Hyde, Inter-
national Low (1922), I, 684; Moore, International Arbitrations (1898), pp.
2536, 4672,

The British Merchant Shipping Act, 1894, 57 & 58 Vict., . 60, sec. 687,
provides:

All offences in or at any place either ashore or afloat out of Her
Majesty’s dominions by any master, seaman, or apprentice who at the
time when the offence is committed is, or within three months previously
has been, employed in any British ship shall be deemed to be offences
of the same nature respectively, and be liable o the same punishments
respectively, and be inquired of, heard, tried, determined, and adjudged
in the same manner and by the same courts and in the same places as

if those offences had been committed within the jurisdiction of the
Admiralty of England.

No record has been found of prosecutions under this seetion for offences
commitied by alien seamen elsewhere than on British vessels. On the
effect of the section and of similar legislation of earlier date, see Gibh, The
International Low of Jurisdiction (1926), p. 269; Lewis, Foreign Jurisdiclion
and the Bxiradition of Criminals (1859), p. 24.
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ARTICLE 7. PROTECTION—SECURITY OF THE STATE

A State has jurisdiction with respect to any crime committed outside its
territory by an alien against the security, territorial integrity or political
independence of that State, provided that the act or omission which con-
stitutes the crime was not committed in exercise of a liberty guaranteed the
alien by the law of the place where it was committed.

COMMENT

With but few execeptions, national penal codes eontain provisions which are
based upon the conception that States are competent to legislate for the pro-
tection of their security and eredit against injurious acts even though such
acts are eommitted by aliens upon foreign territory. The basis of such
jurisdiction is the nature of the interest injured rather than the place of the
act or the nationality of the offender, With the exception of the jurisdiction
universally recognized over nationals abroad and over pirates (see Arts. 5
and 9), legislation enacted in reliance upon the protective principle consti-
tutes the most common extension of penal jurizdiction to offences committed
abroad.

Protective legislation applicable to aliens for acts commitied in foreign
territory appears at an early date. In fact, such legislation antedates the
establishment of modern national States and the formulation of the modern
territorial theory of penal competence. See Donnedieu de Vabres, Les
Principes Modernes du Droit Pénal Infernational (1928), p. 86, and fnfroduc-
tion d UEfude du Droit Pénal Infernational (1922), p. 175, citing statutes of
various Italian cities of the 15th and 16th centuries. In view of the early ap-
pearance of such protective legiglation and of its widespread adoption by
States at the present time, it would seem clear that the underlying pro-
tective prineiple must find a place in a Convention on penal eompetence.
See Beckett, “The Exercise of Criminal Jurisdiction over Foreigners,”
British Yearbook of International Law (1925), pp. 50-52, 56-57; Bourquin,
“Crimes el Délils condre la Sireté des Blats Btrangers,” Académie de Dr. Int.,
Recueil des Cours (1927), T, pp. 174-176; Brierly, *“Criminal Competence of
States in Respeet of Offences Committed outside their Terrifory,” Commit-
tee of Expertsfor the Progressive Codifieation of Infernational Law, Publica-
tions of the Leagus of Nations, C, 50, M. 27. 1926. V. 7, p. 2.

States may be divided roughly into fwo groups according to the extent to
which they exereise a eompetence to punish erimes committed abroad against
their security, integrity or independence. The first group includes those
States which generally confine the application of their protective laws to
nationals, while oecasionally asserfing a elaim fo jurisdietion over aliens for
specific offences against their security or against the functioning of their
political institutions or agencies. The second group includes those States
which apply their protective laws, with certain exceptions, to aliens as weli
as to nationals,
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Great Britain and the United States belong to the first group, basing their
penal competence almost exclusively upon the territorial and personal
principles. See Hintrager, ‘‘Die Behandlung der im Auslande begangenen
Delikte nach dem Rechie Grossbrittaniens unter Beriichsichtigunyg des Rechis
der Vereiniglen Stacten von Amerika,” 9 Zeitschrift fir Int. Recht (1899),
88 fi. Legislation for the protection of the security of the State, such as the
treason laws, is applicable only o nationals abroad, sliens being exempted
from its operation (¢f. Art. 5, and comment).

There are provisions in the law of the Tnited States, however, which it is
difficult to reconcile with an exclusively territorial or personal theory of penal
competence and which appear to be based in some measure upon the prineiple
that the United States is competent to prosecute offences which interfere
with the functioning of its public agencies and instrumentalities, irrespective
of the place of the offence or the nationglity of the offender. See, for ex-
ample, the Act of Congress of August 18, 18586, ¢. 27, sec. 24 (11 U.S, Stat. L.
61), which makes punishahble acts of perjury before an American diplomatic
or consular officer without limitation to United States territory or to nationals
of the United States. See also provisions punishing perjury or fraud in ap-
plieations for immigration, Immigration Act of 1924, sec. 22 (43 U.S. Stat. L.
153, 165). In United Sioies ex rel. Magka v. Palmer (1933), 67 F. (2d) 147,
deportation was ordered because of perjury before an American consul
abroad, the perjury being regarded as a crime by United States law. Cf.
decision of Supreme Court of Vienna, March 29, 1929, Clunet (1931), 190
(presenting a falsified passport fo an Austrian frontier offieial on Czech ferri-
tory held punishable in Austria}; and French case of Min. Pub. ¢, Glass
(Trib. Corr. de Boulogne sur Mer, Feb. 25, 1858}, D.P. 1858. 3. 39 (tak-
ing jurisdiction over an alien who used a false name before a Trench eonsul
abroad to gain admittance to France). See also the British Foreign Mar-
riages Act, 556 & 56 Viet., e. 23, sec. 15, later repealed by the Perjury Act.
The language used by Chief Justice Taft, in delivering the opinion of the
Supreme Court in the case of United States v. Bowman (1922), 260 U.S. 94,
Annual Digest, 1919-1922, Case No. 109, seems to imply that certain statu-
tory provisions for the protection of United States agencies might be applied
to aliens for acts committed abroad. In this case the court overruled a
demurrer, filed in behalf of an American citizen, fo an indictment under seq,
35 of the Criminal Code, as amended October 23, 1918, ¢. 194 (40 U.S. Stat.
L. 1015), for conspiracy to defraud the United States Shipping Board Emerg-
ency Fleet Corporation. After referring to the prineiple that statutes pun-
ishing crimes which affect the goed order and peace of the community are to
be interpreted as applicable only within the territorial limits of the United
States, in the absence of express evidence of a contrary intent on the part of
Congress, Chief Justice Taft said:

But the same rule of interpretation should not be applied to criminal
statutes which are, as a class, not logically dependent on their locality
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for the Government’s jurisdietion, but are enacted hecause of the right
of the Government to defend itself againgt obstruction, or fraud wher-
ever perpetrafed. . . . Some such offences can only be committed
within the territorial jurisdietion of the Government because of the loeal
acts required to constitute them. Others are sueh that to limit their
lvcus to the strietly territorial jurisdietion would be greatly to curtail
the scope and usefulness of the statute. . . . In such cases, Congress has
not thought it necessary to make specific provision in the law that the
locus shall include the high seas and foreign countries, but allows it to be
inferred from the nature of the offence. (260 U.S. 94, 98.)

The court left open the question ag to whether the statute was applicable to
aliens as well as to nationals for acts committed abroad. Chief Justice Taft
said:

The three defendants who were found in New York were citizens of
the United States and were cerfainty subject fo such laws as it might
pass to protect itself and its property. . . . The other defendant is a
subject of Great Britain. He has never been apprehended, and it will
be time enough to consider what, if any, jurisdiction the Distriet Court
below has to punish him when he is brought to trial. (260 U.S. 84, 102.)

The Texas Penal Code eontains an interesting provision, in its chapter
punishing the forgery of titles to land, which appears to be based upon the
principle of protection:

Texas, Penal Code (1925), Art. 1009.—Persons out of the State may
commit and be liable to indictinent and conviction for committing any
of the offences enumerated in this chapter which do nof in their commis-
sion necessarily require a personal presence in thiz State, the objeet of
this chapter being to arrest and punish all persons offending against its
provisions, whether within or without the State.

This statute (then Penal Code, Art. 454) was upheld in Hanks v. The State
(1882), 13 Tex. App. 289, the Texag Court of Appeals affirming the convie-
tion of the defendant for forging Texas land titles in Louisiana. Delivering
the opinion of the court, Judge White said:

We can see no valid reason why the Legislature of the State of Texas
could not assert, as it has done in Article 454 supre, her jurisdiction over
wrongs and erimes with regard to the land titles of the State, no matter
whether the perpetrator of the erime was at the time of its consumma-
tion, within or without her ferritorial limits. Such acts are offenses
against the State of Texas and her citizens only, and can properly be
tried only in her courts. It may in faet be no erime against the State in
which it is perpetrated; and if it is, under such circumstances as we
are considering, that other State would have no interest in punishing it,
and would rarely, if ever, do so, When this forgery was committed in
Louisiana, eo énstanti a erime was committed against, and injury done
to, the State of Texas, because it affected title to lands within her sov-
ereipnty. (13 Tex. App. 289, 308-309.)
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Tt is possible that certain legislation against making war on the state,
like that of Maryland, may apply to persons other than citizens. At least
the wording of such provisions is not clearly confined to persons owing
allegiance to the state, See Maryland, Ann. Code (1924), Aré, 24, secs,
516, 517, 520, of which the following may be quoted:

Sec. 516. If any person shall levy war against this State, or shall
adhere to the enemies thereof, whether foreign or domestie, giving them
aid or comforf, within this State or elsewhere, and shall be thereof con-~
vieted, on confession in open court or on the testimony of two witnesses,
both to the same overt act, he shall suffer death, or be sentenced to con-
finement in the penitentiary for not less than six nor more than twenty
years, at the diseretion of the eourt.

And see the legislation noted in the comment on Article 3, supra, by way of
illustration of the more extreme applieations of the territorial prineiple,

The faet that the United States and Great Britain have not chosen to
extend their legislation generally fo punish offences apainst their security
and integrity committed by aliens abroad is not coneclusive evidence thaf
they deem the exercise of such a competence contrary to international
law. It is not always possible to ‘‘infer from the practice adopted by a
State the theory upon which it bases its assumption of jurigdiction, since
we cannot safely argue from the fact that it assumes jurisdietion only in
certain cases that it regards those cases as the only ones in which the ag-
sumption of jurisdiction would be legitimate.” Brierly, *“Criminal Com-
petence of States in Respect of Offences Committed outside their Terri-
tory,” Commitice of Experts for the Progressive Codification of International
Law, Publicalions of the League of Nalions, 1926, V. 7, p. 2.

The States assuming penal competence upon the protective prineiple
include practically all States other than the United States and Great Brit-
ain. Nearly zll of these States apply laws for the protection of their se-
curity, integrity or independence fo offences committed abroad either by
nationals or aliens, A number make certain distinctions befween nationals
and aliens as to the application, for example, of the rule of non bis ¢n idem, or
as to the particular offences which are made punishable. It is unnecessary,
however, to take account of these distinctions and differences at this peint.

The provigions of national codes providing for the punishment of crimes
against security or integrity vary somewhat in the formula which they em-
ploy to describe the acts incriminated. Thus the French Code d'Instruction
Criminelle, Art. 7, speaks of

un crime attentatoire & la stireté de VEtat, ou de contrefagon du sceau de
I’Etat, de monnaies nationales ayant cours, de papiers nationaux, de
billets de bangue autorisés par la loi.

The Polish Penal Code (1932), Art, 8, is made applicable to persons who
have committed abroad
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a) infractiong contre la sireté intérienre ou extérieure de I'Etat
Polonais; b) infractions contre les offices publics ou les fonetionnaires de
PEtat Polonais; ¢} fausse déposition faite devant un office public de
PEtat Polonais.

The Guatemalan Penal Code (1890), Art. 4 denounces:

Crime against the independence of the Republie, the integrity of its
territory, its form of government, its tranquillity, its infernal or external
geeurity, or against. the Chief of State, as well as falsification of the signa-
ture of the President of the Republic or of Ministers of State, or publie
seals, of eurrent Guatemaian money, of bonds, titles, and other docu-
ments of public eredit of the nation, or of netes of a bank existing by law
in the Republic and which has been authorized to issue them, and also
;hles, lfl:lnéroduct-ion info the Republic or the spending of them when

alsified,

The German Penal Code (1871), Art. 4 applies to

Acts of high freason (Hochrerrilerische Handlung) against the Reich
or a Federal State, or a coinage crime (Muanzverbrechen),

The following articles from national penal codes will suffice to illustrate
the prineipal types of penal provision based upon the prineiple of protection
and applying both to nationals and aliens for erimes abroad:

Colombia, Penal Code (1830), Art. 20,—There shall be punished ac-
cording to this Code, and ignorance of what it prescribes shall not
exculpate them: . . .,

(2) Nationals and aliens who outside of the national territory commit
aets or are guilty of omissions punished by law, provided that the said
acts or omissions compromise the peace and external or internal security
of the Republie, or affect its Constitution, or lead to the falsification of
geals of publie affices, or of documents of publie eredit, or of banknotes
that circulate in the eountry, or of sealed paper or stamps of whatever
gart, or of documents which are to have their effects in the country,
There shall also be punished the aets and omisgions which have in view
the introduction of the said falsified things, or to cause any other damage
to the interests of the eountry; but in no case shall they be tried in the
Republic who have already been tried in the place where they did wrong,
for the same acts or omissions.

Germany, Project of Penal Code (1927), see, 6.—The penal laws of
the Reich apply to the following acts committed abroad, irrespective of
the law of the place of the act:

1. high treasen or treason against the Reich or one of the German
States (Ldnder), and offences (Vergehen) against the defence force or
the national force (die Wehrmacht oder die Volkskroft);

2. punishable acts which anyone cominits as holder of a German
office, or whieh anyone eommits against the holder of a German office,
during the exercise of his office or in relation to his office;

3. perjury in g proceeding pending before & German authority;

4, crimes of counterfeiting;

5. erimes of trafiic in women and children.
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Tialy, Penal Code (1930).—Art, 7. A national or foreigner who
ecommits any one of the following offences in foreign territory shall be
punished under Italian law;

{1) Crimes against the personslity of the State.

(2) The crimes of counferfeiting the seal of the State and of using
such counterfeited seal,

(3) The crimes of counterfeiting coins which have legal currency in
the territory of the State, or revenue stamps or Italian public credit
securities.

(4) Crimes committed by public officials in the service of the State
with abuse of their powers or in viclation of the duties inherent in their
functions.

{8} Any other offence in respect of which special provisions of law or
internationa] conventions preseribe the applicability of Italian penal law,

Art. 8. A national or foreigner who commits in foreign territory a
political erime other than those specified in (1) of the preceding Article
ghall be punished under Ifalian law, on the demand of the Minister of

ustice.

1f the crime is one which is punishable on the denuneciation of the
injured party, such denunciation is required in addition to the above
demand. .

For the purposes of penal law, any crime which injures a political
interest of the State, or a political right of a national, is & political ¢rime.
An ordinary crime, determined wholly or in part by political motives, is
likewise considered to be g political erime.

Rumania, Project of Penal Code (1926), Art. 7.—Quiconque commet-
tra, hors du territoire roumain, soit comme auteur, soit comme complice,
un crime contre la stireté de I’Etat, un délit de contrefagon des mon-
nsies ayant cours 1égal en Roumanie, du seeau de U'Etat, de ceux des
autorités roumaines, ou bien falsifiera des effefs public: timbres na-
tionaux, timbres-poste, billets de banque autorisés par loi en Roumanie,
passeports roumains, papiers de erédit, ou encore se rendre coupable
d’infractions queleonque d’autre nature envers un eitoyen roumain,
pourrs étre poursuivi en Roumanie, jugé et condamné méme par défant,

8i le coupable a été appréhendé sur le territoire roumain, et si son
extradition peut &tre obtenue, il devra purger la peine prononcée par les
tribunaux roumains, méme si pour les fails énumérés dans 1'alinéa,
précédent, il avait été jugé & I'étranger, d’une sentence irrévoeable.

En cagse d’une condamnation prononcée 4 I'étranger pour la méme
infraetion, la peine déjh subie sera déduite de celle prononeée par les
tribunaux roumains.

Veneszuela, Penal Code (1926), Art. 4..—There are subject to prosecu-
tionalili Venezuela and shall be punigshed according to the Venezuelan
penal law: . . .

(2) The foreign subjects or citizens who in g foreign country commit
any orime against the security of the Republic or against any of its
nationals.

In the preceding two cases it is requisite that the accused has come to
the ferritory of the Republie and that action has been brought by the
injured party, or by the Public Minister in cases of treason or crime
against the security of Venezuela,

It is also necessary that the accused has not been tried by foreign
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courts, unless he has heen tried and has avoided the sentenece decreed.

(11} The Venezuelans, or aliens who have come to the territory of the
Republie, who in another country falsify, or take part in the falsifica~
tion of, money legally current in Venezuela, or seals of publie office,
stamps, or documents of credit of the nation, banknotes to the bearer or
shares of capital and income whose issue has been authorized by na-
tional law.

(12) The Venezuelans or gliens who in any way have favored the in-
troduction into the Republic of the {falsified] valuables specified in the
preceding paragraph.

As may be seen from the examples above quofed, the general articles in
national codes providing for jurisdiction over offences against the security
and eredit of the State vary as to the formulas which they employ to deseribe
the types of offences made punishable. In order to ascertain what partic-
ular offences are included under the broad terms of the general articles, it
is necessary to refer to speeial parts of the codes. There appears to be 2
high degree of uniformity in the particular crimes made punishable in reli-
ance upon the protecfive principle. For offences designated in the French
Code o' Instruction Criminelle, Art. 7, as crimes “allentatoire 4 la sireté de
UEtat”, see the Penal Code (1810), Bk. III, ch. X, “Crimes et délits contre la
streté de U'Etal,”  See. 1. Des erimes et délits condre la streté extéricure de
UEtal,” Bec. I1." Des crimes conire la sireté intérieure de UEtat,” Sec, ITI,
“De la révélalion et de la non-révélation des crimes gqui compromettent la
sitreté iniérieure ou extéricure de I'Etal.” And zee the following cases in
which protective jurisdiction has been asserted suecessfully: Oés (Conseil de
révision de Lyon, Feb. 5, 1917}, Clunet (1917}, 1027; Wechsler (Conseil de
CGuerre de Paris, July 20, 1917), Clunef (1917), 1745, 13 Rev, de Dy, Int. Privé
el de Dr, Pénal Int. (1917), 551; Sedano y Leguizano (Cass. Crim,, Aug. 23,
1917), Clunet (1917}, 1748; Rachkoff (Cass. Crim,, May 10, 1919), 123
Bull, Crim. (1918), 189; Urios (Cass. Crim., Jan. 15, 1920}, Clunet (1920),
195, Annual Digest, 1819-1922, Case No, 70; Bayof {Cags. Crim., Feb. 22,
1923}, D.P. 1924. 1. 136, 128 Bull. Crim. 140, Annual Digest, 1923-1924,
Case No. 54, For Germany, see Preuss, ‘‘International Law and German
Legislation on Politieal Crime,” in Transactions of Grotius Sociefy (1934); see
alen Project of Penal Code (1927), Begrindung, p. 8, note 1, citing other
laws providing for protective jurisdietion over offences committed by aliens
abroad; and see decision of June 30, 1911, in Rew. de Dr, Int. Privé et de Dr.
Pénal Int. (1911), 402. For the particular erimes punishable under the
protective prineiple in Ttaly, see Penal Cede (1930}, Bk, II, chs. 1-5, Arts.
241-313,

In addition to the provisions above quoted, the following codes, laws, and
projects provide for protective legislation with extraterritorial application
to aliens: Albania, Penal Code {1927), Arts. 4 and 6; Belgium, Code of
Criminal Instrnetion (1878), Art. 6 (Law of Aug. 4, 1914), and Asxt. 10;
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Bolivia, Law of Nov. 29, 1902, Arts. 6 and 7; Brazil, Law of June 28, 1914,
Art. 13, and Projeet of Penal Code (1927), Art. 3; Bulgaria, Penal Codd
(1896), Art. 4; China, Penal Code (1928), Art. 5; Costa Rica, Penal Code
(1924), Art. 219, Nos. 5 and 6; Cuba, Project of Penal Code (1926), Art. 36;
Czechoslovakia, Law for the Protection of the Republic, Mar. 11, 1923,
secs. 1-7, 17, 38, and Project of Penal Code (1926), sec. 5; Denmark, Penal
Code (1930), see. 8; Dominican Republic, Law of June 28, 1911, Art. 7;
Ecuador, Penal Code (1906), Art. 10; Finland, Penal Code (1889), secs.
1 and 3; Finland, Project of Penal Code (Serlachius, 1920), ch. 1, Art. 4
(according to Pella, Académie de Dr. Int., Recueil des Cours, 1930, III, 671,
774); France, Project of Penal Code (1932), Art. 14; Germany, Law for the
Protection of the Republie, Mar. 25, 1930, secs. 1-5, 7; Greece, Code of
Criminal Procedure (1834), Art. 2, applied in Decision 541 of the Areopagus,
Clunet (1929), 1183, and Project of Penal Code (1924), Art. 4; Guatemala,
Penal Code (1889), Art. 6; Haiti, Code of Criminal Procedurse (1835), Art. 5,
and Bxtradition Law (1912), Art. 4; Honduras, Law of Organization of the
Courts (1806), Art. 173; Hungary, Penal Code (1878), Art. 7; Japan, Penal
Code (1907), Art. 2; Lithuania, Penal Code (1930), Art. 9; Luxembourg, Code
of Criminal Procedure (1808, replaced in Law of Jan. 18, 1879), Arts. 5 and
7; Monaco, Code of Criminal Procedure (1904), Art. 7; Netherlands, Penal
Code (1881), Art. 4; Nicaragua, Penal Code (1891), Art. 13; Norway, Penal
Code (1802), sec. 13, par. 3; Palestine, Code of Criminal Procedure (1924),
Arts, 5 and 6; Panama, Penal Code (1922), Art. 6, and Project of Penal
Code (1930}, Art. 7; Paraguay, Penal Code (1914), Art. 9; Peru, Penal Code
(1924), Art. 5; Poland, Penal Code (1932), Art. 8; Portugal, Penanl Code
(1886), Arts. 3 and 4; Rumania, Penal Code (1865), Art. 5 and Projeet of
Penal Code (1926), Art. 5; Rumania, Project of Penal Code (revised, 1928),
Arts. 8 and 19 (see Pella, Académie de Dr. Int., Becueil des Cours, 1930, III,
671, 774, 779); Salvador, Code of Criminal Procedure (1904), Art. 18;
Siam, Penal Code (1908}, Art. 10; Spain, Law of Organization of the Judicial
Power (1870), Art. 336 and Penal Code (1928), Art. 11; Sudan, Penal Code
(1924), Art. 4; Sweden, Penal Code (1864), Arts. 1 and 2, and Project of
Penal Code (1923), ch. 1, see. 5; Switzerland, Federal Penal Law (1853),
Art. 1, and Projeet of Penal Code (1918), Art. 4; also the following Swiss
Cantonal Codes, Aargau, Penal Code (1857), see. 2¢; Appenzell A. Rh., Penal
Code (1878), Art. 1b; Baselland, Penal Code (1873), sec. 2, No. 2; Bern,
Law of July 5, 1914, Art. 3; Fribourg, Penal Code (1924), Art. 3; Geneva,
Code of Crim. Proe. (1891), Art. 9; Glarus, Pensal Code (1867), Art. 2b;
Graubiinden, Penal Code (1851), sec. 3; Luzern, Crim. Code (1861), Art.
2¢; Neuchétel, Penal Code (1891), Art. 6, No, 1; Obwalden, Crim. Code
(1864), Art. 2b; St. Gall, Penal Code (1857, rev. 1886}, Art. 4b; Schaufi-
hausen, Penal Code (1859), sec. 3¢; Schwyz, Crim. Code (1881), sec. 3;
Soluthurn, Penal Code (1874), sec. 4b; Thurgau, Penal Code (1841, modified
1868), sec. 2¢; Ticino, Penal Code (1873, modified 1885), Art. 3, sec. 1;
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Valais, Penal Code (1859), sec. 10; Vaud, Penal Code (1931), Arts. 5(c)
and 246-293; Zug, Penal Code (1882), sec. 2d; Zurich, Crim. Code (1897),
gec. 3¢; Uruguay, Penal Code (1889), Art. 5, and Project (1932), Art. 10;
Yugoslavia, Penal Code (1929), Art. 4.

In addition to the evidence of almost universal approval of the protective
principle revealed in the national code provisions above cited, this principle
has also been supported by various resolutions of international organizations,
by conferences on penal law, and to a limited extent in treaties. The fol-
lowing may he noted:

Institute of International Law, Resolutions of 1883, Art. 8.—Tout
Etat a le droit de punir les faits commis méme hors de son territoire et
par des étrangers en violation de ses lois pénales, alors que ces faits con-
stituent une atteinte & Vexistence sociale de PEtat en cause ef com-
promettent sa séeurité, et qu’ils ne sont point prévus par la loi pénale du
pays sur le territoire duquel ils ont eu lieu.

Institute of International Law, Resolutions of 1931, Art. 4.—Tout
Etat 2 Ie droit de punir des actes commis en dehors de son territoire,
méme par des étrangers, lorsque ces actes constituent:

a} Un attentat contre sa séeurité;

&']13)‘ 'lUne falsification de se monnaie, de ses timbres, sceaux ou marques
officiels.

Cette régle est applicable lors méme que les faits considérés ne sont
pas prévus par Is loi pénale du pays sur le territoire duquel ils ont été
commis,

International Prison Congress, August 10, 1900.—Art. I, Chaque
Etat peut punir, conformément 3 ses lois, les erimes et les délits commis
hors de son territoire, par des nationaux ou par des étrangers, soit
comme auteurs, soit ecomme complices, contre la sfireté, la fortune ou le
erédit publies de cet Etat.

La. poursuite n’est pas subordonnée & la présence de Finculpé sur le
territoire de I'Etat 16sé.

International Conference for the Unifieation of Penal Law, Warsaw,
1927 —Art. 5. Sera punissable, méme par défaut, quiconque aura
partieipé & Pétranger & un crime ou délit: 1° contre la sireté de VEtat;
ﬁf c%e];ontrefagon ou falsifieation de seeau, poingons, cachets ou timbres

¢ PEtaf.

Bustamante Code (Convention on Private International Law, signed
at the Sixth International Conferenee of American States, February
20, 1928).—Art. 305. Those committing an offense against the internal
or external seeurity of a contracting State or against its public credit,
whatever the nationality or domicile of the delinquent person, are sub-
ject in a foreign country to the penal laws of each coniracting State.

International Congress of Comparative Law, The Hague, 1932.—
Art. 3. Tout Etat a le droit de punir les actes eommis en debors de son
territoire, méme par desg étrangers lorsque les actes eonstituent

a) Un attentat contre sa séewrité;

b) Un délit de contrefagon du sceau de cet Etat ou d’usage du seeau

eontrefait;
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e) Un délit de falsification de monnaie on de valeur du timbre ou
d’effet de erédit publie de ceft tat.

Cette régle est applicable, lors méme que les faits considérés ne sont pas

prévus par Ia loi pénale du pays sur le territoire duquel ils ont é6é commis.

There is justification for the enactment of penal legislation based upon the
proteetive principle in the inadeguacy of most national legislation punishing
offences committed within the ferritory against the security, integrity and
independence of foreign States. So long as the State within whose territory
such offences are committed fails to tdke adequaie measures, competence
must be conceded to the State whose fundamental interests are threatened.
At the present time the international obligation to protect foreign States
against such offences is ill-defined and national legislation to that end is
varied. Some States, such as Great Britain and the United States, while
recognizing an obligation to afford a minimum of protection, tend to adhere
to the principle of “political neutrality” and to make a relatively frag-
mentary and incomplete provision for protecting the interests of foreign
States, Other States, such as France, Penal Code (1810}, Arts. 84 and 85,
and States which have based their legislation upon the French model, provide
for the punishment of anyone who, by unauthorized hostile acts, exposes the
State to a declaration of war or its citizens to reprisals. Such legislation is
enacted primarily for the security of the legislating State and affords only an
incidental protection to foreign States, Another group of Btates, including
Austria, Germany, and Switzerland, grant a more extended protection,
assimilating crimes against the security, integrity, and independence of for-
eign States to treason against the legislating State. See Bourquin, “ Crimes
et Délits contre la Streté des Etats Etrangers,” Académie de Dr. Int,, Recueil
des Cours (1927), 1,121, passim; Hegler, “ Actes d’hostilité envers des élats amis,”
Actes du Congrés Pénal et Pénitentiaire de Prague (1930), II, pp. 207-213;
Gerland, *Feindliche Handlungen gegen befreundete Staanten,” Vergleichende
Darstellung des deutschen und ouslindischen Strafrechls (1906), Bes, Teil,
I Bd., passim.

Various factors have contributed to make the legislation enacted an in-
sufficient assurance of proteetion for foreign States. The traditional political
liberalism of eertain States has made them reluctant to lend any support fo
the protection or maintenance of régimes based upon principles different
from their own. Other Siates have guaranteed a more extended protection
only to secure reciprocal treatment, or because their international position
has rendered it essential to their own security that they repress all acts upon
their territory which might be of a nature to compromise their relations with
foreign States. See Lauterpacht, “Revolutionary Activities by Private
Persons against Foreign States,” 22 Am. Jour. Int. Law (1928), 108; Preuss,
“ L répression des crimes el délits contre o séourité des éfuls étrangers,” 40 Rev,
@én. de Dr. Int. Pub. (1933), 805. Not only is the existing national legisla-
tion inadequate, but it is, in addition, indifferently enforced. In short, it
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appears that such legislation cannot be relied upon by States which are the
object of political offences emanating from abroad. In the present condition
of the infernational ecommunity, if is doubtful whether substantial advance
in this field through conventional agreerent is to be anticipated. Protective
penal legislation applicable to offences eommitted outside the territory by
aliens must remain, therefore, the principal defense of the security, independ-
ence and integrity of States., Legislation enacted for this purpose assumes
that the legislation of the State where the erime is committed will be inade-
quate, This is demonstrated by the fact that protective provisicns in no
case provide that the act must be incriminated by the lex loct delecti as well
a3 by the law of the injured State, although the requirement of double in-
erimingtion is coramon in the ease of ordinary offences committed abroad by
aliens. See Getz, Actes du Congrés Pénal Infernotional de Bruzelles (1900),
11, p. 204; Annuaire Inst. de Dr, Int,, Session de Munich (1883), pt. 2, p. 204;
thid,, Session de Bruxzelles (187%), pt. 1, pp. 279-281; Donnedien de Vabres,
Les Principes Modernes du Droit Pénal International (1928), pp. 110-137,
At the present time, it appears that the tendency in national legislation is
toward an extension of the exercise of competence to punish erimes by aliens
against the security and integrity of the State., Modern means of commun-
jcation have increased the opportunities for such crimes and States have
naturally reacted fo the growing danger to their security in extending the
application of their penal laws, New penal legislation hasg heen introduced
and older provisions have been made applicable in times of peace ag well as in
war. 'The overthrow of liberal régimes in many countries and the establish-
ment of dietatorships of party or class have led to an inerease in the sub-
versive activities of dissenting groups which are frequently conducted from
the shelter of foreign territory. In postwar peral legislation there has been
a marked departure from the general attitude of relative indifference with
which political erimes were regarded during the nineteenth century. Bee
Plassard, Evolution de la nature juridique des aftentats & la sireté extérieure de
UEtat (1924), p. 38 ff; Pella, “La répression des crimes contre lo personnalité
de Pétat,”! Académie de Dr. Inf,, Recueil des Cours (1930), III, p. 699 f;
Bourquin, “Crimes ef Délits eontre la Sdreté des Eiafs Efrangers,” ibid.,
(19273, I, pp. 128-134, The extension of the application of penal law to
certain political crimes committed abroad has become all but universal, the
severity of penalties has been increased, and the emphasis upon the right of
the Staie fo protect its security and infegrity has led in numerous ingtances
to legislation containing serious derogations from those safeguards which
have been deemed essential in the past to prevent injustice to individuals.
These features of recent legislation are mentioned here only to suggest that
much of the present eontroversy with respect to the prepriety of protective
legislation iz due, not to a dispesition to question the prineiple upon which it
is based, buf to a fear that its practical application may lead to inadmissible
results, See Brierly, “ Criminal Compstence of States in Respect of Offences
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Committed outside their Territory,” Committee of Experts for the Progres-
sive Codification of International Law, Publications of the League of Nations,
C. 50. M. 27. 1926. V. 7, pp. 255-256.

The Marseilles assassinations of 1934 have focused attention upon the in-
adequacy of existing national legislation for the suppression of political
offences against foreign States and have indicated a need for more effective
international codperation. The resolution of the Council of the League of
Nations of Dec. 10, 1934, recalls

That it is the duty of every State neither to encourage nor tolerate on
its terrifory any terrorist activity with a political purpose;
That every State must do zll in its power 0 prevent and repress acts

of this nature and must for this purpose lend its assistance to govern-
ments whieh request it, (New York T4mes, Dee, 11, 1934, p. 1.)

After referring more particularly to the duties of League members, and to
the controversy which had arisen with respect to slleged subversive activi-
ties on Hungarian territory, the resolution continues;

Considering that the rules of internationzal law concerning the repres-
sion of terrorist activity are not at present sufficiently preeise to guaran-
tee efficiently international codperation in this matter;

Decides to set up a Committee of experts to study this question with a
view to drawing up a preliminary draft of an international convention to
assure the repression of eonspiraecies or erimes committed with a political
and terr())rist purpose, (Publications of the League of Nulions, C. L., 219,
1934. V.

The international validity of pensal jurisdiction asserted upon the protec-
tive principle has been defended upon varicus grounds. In countries which
have enacted such legislation, doctrine tends naturally to affirm the existence
of international competence. Bee Drost, “ Vilkerrechiliche Grenzen filr den
Geltungsbereich staotlicher Strafrechisnormen,” 43 Zeitschrift fir Int, Recht
(1930-81), 111 ff. 'While apparently conceding that the competence to prose~
cute and punish for crime is not absolutely unlimited, a number of writers
attempt to derive this particular competence from the theory of sovereignty.
Thus Binding says:

The scope of its penal law is determined by every sovereign state as
sovereign. Under no conditions would the existence of its pretensions

with respeef to punishment be conditioned upon the consent of & foreign
sovereign. (Handbuch des Sirafrechis (1885), I Bd,, p. 374.)

Traub states:

“The proper field of the penal competence of the state, and algo the
proper domain of its rules and penal statutes, results from the scope of
its legal interests, which it alone is entitled to defermine.” {Straf-
rechtliche Abhandlungen (1913), Heft 167, p. 23.)

Bee also Mendslssohn Bartholdy, “Das Réwumliche Herrschafisgebiet des
Strafgesetzes,” Vergleichende Darstellung des deutschen und ausldndischen
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Strafrechts (1908), Allg. Teil, VI Bd., p. 106; Travers, Le Droit Pénal Inter-
national (1920), I, p. 11; and the views of other writers analyzed in Van
Praag, Juridiction et Drott International Public (1915), pp. 134-138. Suchan
analysis, without more, advances buf little the justification of the protective
principle and hardly provides an acceptable theory for a draft convention
whtich seeks to define jurisdiction.

Other writers, while stressing sovereignty, go on fo emphasize the consider-
ations of eonvenience or necessity which have actually led to the widespread
sdoption of protective legislation. Thus Mercier has said in consultation:

Le principe fondamental qui domine toute la matiére est celui de la
souverainété des Etats, Cette souverainété comporte le droit de légi-
férer, chaque Etat appréciant lui-méme les éléments, conditions et mo-
dalités de son ordre social, dont il & la responsabilité, et édictant libre-
ment les dispositions Iégislatives, d’ordre civil, administratif, pénal ou
autre, qu'il estime nécessaires & la protection de ses intéréts et de son
ordre public au sens le plus large du mot . . . Mais le droit de libre
législation des Efats peut subir des restrictions en raison des conventions
internationales, générales o spéciales, telles que celles qui fixent des
régles destinées soit & éviter les conflits, positifs ou négatifs, pouvant
résulter de lois divergentes des Etats, soit & établir les facteurs de solu-
tion de ces conflits, On pourrait aussi admettre, exceptionnellement,
qu'une regtriction soit apportée au droit de libre législation des Etats
par une coutlime générale et constante, diment attestée par une pratique
continue, bien établie et universelle. Ou encore pourrait-on invoquer
comme régle coufumidre enire certaing Biats des normes identiques ou
similaires que consacreraient leurs législations respectives ou qui seraient
suivies de fagon gépérale ef constante par la jurisprudence de leurs
tribunaux, {(Publications P,C.I.J., Series C, No. 13, II, pp. 400-401.)

Referring sperifically to legislation for the protection of the security of the
State against offences committed abroad, Mercier says:

En prineipe, tout Etat souverain, qui a la responsabilité de son bon
ordre social, doit avoir le droit de réprimer les actes de nature & troubler
celui-ci, quel que soit leur lieu de commission et quelle que soif la na-
tionalité de leur auteur. Aucun Eiat ne saurait d’avance renonecer &
Paction répressive qui peub éfre néeessaire au maintien de son ordre
publie, & la protection des intéréts dont il 2 1a garde, Assurément, daps
chaque eas particulier, Etat peut voir si et dans quelle mesuere il doit
exercer gon droit d’action, si et dans quelle mesure il peut ¥ renoncer, en
s'inspirant aussi des considérations de justice et d’équité, qui sont des
éléments de Pordre social. Mais aucun Etat ne peut dire d’une fagon
générale que, quelle que sofent les circonstances, il n'exercera jamais
d’action répressive en raison d’un acte commis 4 l'étranger par un
étranger et dirigé contre ses droits ou intéréts. Le prinecipe, au contraire,
doif étre que tout acte qui lése les droits ou intéréts d'un Etat crée un
lien juridique entre auteur de cet acte et eet Etat, Et celien juridique
est manifesté par un droit d’action de cet Etat contre auteur de cef
acte. (58 Hev, de Dr. Int, et de Lég. C'omparée, 1931, 464.)

The exposé des motifs of the project {or & new Czechoslovakian penal code
(1926), states:
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1l est certain que I’Etat doit défendre ses intéréts, méme si c'est en
dehors des frontidres de son territoire qu'on y a porté atteinte. Ce gont
spéeialement ses propres ressortissants qui ont comme devoir de re-
specter parfout et ftoujours ses intéréts. Mais VEiat doit aussi se
défendre contre les étrangers qui menacent ses intéréts i Iétranger, car
Ia protection qui est fournie par VEtat éfranger est le plus souvent {rés
insuffisante. (p. 13.)

In the Bayot case, February 22, 1923, the French Court of Cassation stated:

Attendu que, si le droit de punir, qui émane du droit de souverainété,
ne 8’éfend pas, en prineiple, au déld des limites da territoire, il en est
autrement au eas prévu par l'art. 7, C. instru. erim., dont la disposition,
fondée sur le droit de légitime défense, attribue compétence 4 1a juridie-
tion frangaise pour copmaitre des crimes attentatoires 3 la sfireté de
I'Etat commis hors du terrifoire de la France par un étranger dont
I'arrestation a eu lieu en France, (Sirey, 1928, 1, 330.)

The divergence of opinion among those who doubf or deny the interna-
tional validity of particular legislation based on the profeetive principle, on
the one hand, and those who hold on the other that such legislation is within
the competence of States, seems to be based less upon a conflich as to juris-
diction then upon differences with respect to its exercise. In view of the fact
that an overwhelming majority of States have enacted such legislation, it is
hardly possible to conclude that such legislation is necessarily in excess of
competence as recognized by contemporary international law. The conten-
tion advanced by certain Anglo-American writers that jurisdiction over
aliens is restricted to those within the territory and to pirates appears to be
the result of a tendency to equate the exercise of jurisdietion undertaken in a
particular State with compefence as determined by international law. In
commenting upon this tendency, Professor Fedozzi has said in consullaiion:

1]l n’est pas facile & comprendre que, nonobstant le manque évident
d'une coutume internationale dans le sens susindiqué, les Ttats qui
s'abstiennent d’exercer leur juridiction pénsale pour les délits commis
par des étrangers 4 Péiranger puissent soutenir que les dispositions
contraires contenues en plusieurs législations sont en contradiction avee
le droit des gens, Il y a 13 suriouf un phénomene de psychologis bien
connu de qui a considéré attentivement la pratique des controverses
internationales, Chaque Etaf est naturelloment porté & considérer les
régles édictées par son propre droit public extérieur non seulement
comme conformes aux principes de droit international, mais sussi
comme les seules conformes 2 ces principes. Cetie opinion se trans-
forme avee facilité en ls prétention que les Tiats qui adoptent des
régles différentes soient obligés A les changer pour se conformer aux

prétendus prineipes du droit international. (Publications P.C.I.J.,
Series C, No. 18, 11, p. 372.)

Tt is believed that most of the objeetions to the protective principle may be
overcome by agreement on certain limitations with respect to the acts of
aliens which may be denounced 2s criminal and by the genersl acceptance
of certain safeguards.
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