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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ILLINOIS,  

EASTERN DIVISION 
 
KIEREN WRAGGE and DAVID BEARD, ) 
       )  Case No. 1:20-cv-04457 
  Plaintiffs,    )   
       )  Judge Franklin U. Valderrama 
v.       ) 
       )  Magistrate Judge M. David Weisman 
THE BOEING COMPANY,   )   
       ) 
  Defendant.    ) 
__________________________________________) 
 

AMENDED RESPONSE TO DEFENDANT’S MOTION TO DISMISS ON  
GROUNDS OF FORUM NON CONVENIENS 

 
 NOW COME the Plaintiffs, jointly and by and through undersigned counsel, and in 

response to The Boeing Company’s Motion to Dismiss on Grounds of Forum Non Conveniens 

(the “FNC Motion”) [Dkt. #21], state as follows: 

“The Northern District of Illinois is a proper and convenient forum….” 
 
– The Boeing Company (November 10, 2021) 1 

 

“It is all but incongruous for defendants to argue that their own home county is 
inconvenient.” 

– Supreme Court of Illinois (1992) 

INTRODUCTION 

The Boeing Company maintains its global corporate headquarters in Chicago, Illinois.  

Boeing recently agreed that the Federal District Court of the Northern District of Illinois is a 

“proper and convenient forum” to defend claims against it, even when brought by non-U.S. 

 
1 See In re: Ethiopian Airlines Flight ET302 Crash, Case No 1:19-cv-02170 (N.D. Ill.), Agreed 
Stipulation of the Parties, dated November 10, 2021, a copy of which is attached as Exhibit A, at 
¶D(1). 
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citizens. Nonetheless, Boeing now asks this Court to find that Seattle, Washington, or possibly 

Australia, is a more convenient forum. Boeing’s argument is untimely, contrary to the law of this 

Circuit and Boeing’s prior position on the issue. 

This case involves the claims of two pilots seeking compensation for personal injuries 

that they suffered while piloting Boeing-designed and manufactured aircraft employing 

Defendant’s defectively designed “bleed air system,” a design flaw and health risk that 

Defendant has been aware of and ignored for decades. Plaintiffs’ exposure to the toxic fumes 

spewed into the cabin as a result of Defendant’s “bleed air system” have caused Plaintiffs long-

term disabilities that, at least in the case of Plaintiff Wragge, have rendered him unable to work 

as a pilot or lead a normal, independent life.  

Defendant’s FNC Motion is untimely. 

Defendant moved its global corporate headquarters to Chicago, Illinois in 2001. Plaintiffs 

originally filed this case in Defendant’s home forum, the Circuit Court of Cook County, Illinois 

County Department, Law Division (“Cook County”), more than one year and three months ago. 

Defendant transferred the Case to this Court via Defendant’s controversial practice of “snap 

removal.” Pursuant to its “snap removal” process, Defendant monitors cases filed in Cook 

County and, if it is named as a defendant, immediately files a Notice of Removal to federal court 

before the plaintiff can serve it with a copy of the summons and complaint. So, in a very literal 

sense, Boeing chose this forum – its home forum – the District Court for the Northern District 

of Illinois – to litigate the claims against the Defendant, and it has openly expressed the position 

that this District “is a proper and convenient forum.” 

More than fifteen (15) months after removing this case to this District, however, 

Defendant now seeks to transfer this case a second time to a third forum of their choosing: 
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Washington state or Australia. Defendant’s untimely motion, based on the equitable doctrine of 

forum non conveniens, comes just five months after Plaintiffs provided Defendant with 

documents, on a confidential basis, supporting their damages claim and their settlement demand. 

In the Seventh Circuit, selection of the proper forum “should be made at the earliest possible 

opportunity,” and defendants may not delay filing while they weigh their options or as a means 

of “forum shopping.” Therefore, the FNC Motion must be denied because it is untimely. 

Defendant’s FNC Motion also fails on the merits. 

Even if the Court reaches the merits of the Defendant’s FNC Motion, Defendant cannot 

carry its heavy burden of that the equities of this case “strongly favor” litigation in another 

forum. First, this is a products liability case. All of the documents and witnesses needed to 

demonstrate Plaintiffs’ allegations, including Defendant’s defective design (Count I), defective 

warnings (Count II), negligence (Count III), fraud (Count IV), and its negligent 

misrepresentations (Count IV), are located primarily in Illinois and Washington state.  

Contrary to its recent admission before this Honorable Court in the Ethiopian Airlines 

case, Defendant now contends that it would be inconvenient to it to litigate this matter in its 

home forum because many of the documents and witnesses needed to prove Plaintiffs’ damages 

and its possible defenses are located in Australia. The Supreme Court of Illinois and other courts 

have characterized such arguments presented by defendants (including Boeing, specifically) that 

litigating in their home forum is somehow inconvenient to them as “incongruous” and 

“incredulous.”2 Defendant, who chose to move its global corporate headquarters to Cook County 

and subject itself to this Court’s jurisdiction, cannot satisfy the heavy burden that litigating this 

 
2 Although the FNC Motion does not indicate whether federal or state law should apply, the 
Seventh Circuit has not addressed the issue and courts have held that there is no material 
difference between the two standards. 
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matter 9,000 miles away from its home forum is more convenient to both parties. For the reasons 

set forth herein, the Defendant’s FNC Motion must be denied and this case, already nearly one-

and-one-half years old, should be permitted to continue in this District and the Defendant’s home 

forum. 

RELEVANT BACKGROUND 

1. In 2001, Defendant moved its global corporate headquarters to Chicago, Illinois. 

2. On July 24, 2020, the Plaintiffs filed a five-count Complaint against Defendant in 

Illinois state court, Case No. 2020L007821 (Cook Co.), alleging serious injuries caused by 

Defendant’s defectively designed “bleed air system” (the “Case”). 

3. Plaintiffs are both residents of Brisbane, Australia. 

4. On July 29, 2020, Defendant transferred the Case to the District Court for the 

Northern District of Illinois by its somewhat controversial practice of “snap removal,” i.e., the 

filed a motion remove the case before Plaintiffs had an opportunity to serve Defendant. 

5. On August 11, 2020, Defendant filed its Answer. [Dkt. #11.] 

6. On May 20, 2021, Plaintiffs presented Defendant with a settlement offer and 

produced, on a confidential basis, a secure online repository (the “Sharefile”) containing 

documents substantiating Plaintiffs’ injuries, including income tax records, specialist medical 

reports, workers compensation and medical certificates, medical records, unsigned affidavits 

from Plaintiffs, and an itemized detail of each of the Plaintiffs’ actual damages. 

7. On November 4, 2021, which is approximately: 

• 15 months after Plaintiffs filed the Case in Cook County,  

• 14 months after Defendant filed its answer, and  

• 5 months after Plaintiffs provided Defendant with a documented 
assessment of their injuries of approx. $2.5 million, 
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Defendant filed a motion to dismiss and transfer the Case a second time based on the equitable 

doctrine of forum non conveniens. [Dkt. ##40, 41.] 

RESPONSE 

Contrary to the argument set forth in its Motion, Boeing has conceded that “The Northern 

District of Illinois is a proper and convenient forum.” See Ex. A (In re: Ethiopian Airlines Flight 

ET302 Crash, Case No 1:19-cv-02170). In addition, Boeing’s many motions to dismiss 

international aviation cases from its home forum based on forum non conveniens have been 

repeatedly denied and, in at least two instances those denials were upheld on appeal, including 

Vivas v. The Boeing Co., 392 Ill. App. 3d 644 (1st Dist. 2009) and Arik v. The Boeing Co., 2011 

IL App (1st) 100750-U.3  

In Thornton v. Hamilton Sundstrand Corp. et al., for example, Boeing and several other 

defendants filed a motion to dismiss a products liability claim filed on behalf of several residents 

of Australia and based on the crash of a Boeing aircraft in Australia. The court denied the motion 

primarily because Boeing and another defendant were headquartered in Cook County and did 

business in Illinois, and “in a products liability case the site of the accident is less important.” 

Thornton v. Boeing, No. 07L4642 at pp.4-5. The only favorable case from this Circuit cited by 

Defendant is Claisse v. The Boeing Co., where the court gave no weight to the fact that Boeing, 

just one of seven defendants scattered throughout the United States, maintained its global 

 
3 See Vivas v. The Boeing Co., 392 Ill. App. 3d 644 (1st Dist. 2009); Arik v. The Boeing Co., 
2011 IL App (1st) 100750-U;  Wadea v. The Boeing Co., No. 18L12631 (Cir. Ct. Cook Cty.) 
(Order dated Nov. 22, 2019, denying Boeing FNC motion); Reichenbach v. Honeywell Int’l, Inc., 
2019 IL App (1st) 181380-U (Memorandum Opinion and Order, dated Mar. 22, 2019); Abboud 
v. Boeing, 17L8269 (Cir. Ct. Cook Cty.) (Order dated Feb. 13, 2018); Stafford v. The Boeing Co., 
09L13343 (Cir. Ct., Cook Cty.) (Order dated Feb. 17, 2011); Thornton v. Hamilton Sundstrand 
Corp., The Boeing Co., et al., 07L4642 (Cir. Ct., Cook Cty.) (Order dated Sept. 5, 2008) 
(denying FNC motion filed by Boeing and other defendants involving plane crash and plaintiffs 
located in Australia). Copies of unpublished orders attached as Exhibit B. 
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headquarters in Chicago, Illinois, and an “essential party,” Kenya Airways, was not subject to 

jurisdiction in the United States and could not be joined in an action pending in the United 

States. 2010 WL 3861073, at *12 (N.D. Ill. Sept. 28, 2010). 

I. DEFENDANT’S FORUM NON CONVENIENS MOTION IS UNTIMELY. 

The Seventh Circuit court has emphasized the need to settle on an appropriate forum 

early in the litigation process. Viscofan USA, Inc. v. Flint Group, 2009 WL 1285529, at *7 (C.D. 

Ill. 2009) (citing Cabinetree of Wisconsin Inc. v. Kraftmaid Cabinetry, Inc., 50 F.3d 388, 391 

(7th Cir.1995) (“Selection of a forum in which to resolve a legal dispute should be made at the 

earliest possible opportunity in order to economize on the resources, both public and private, 

consumed in dispute resolution.”)). Thus, courts can consider a defendant’s delay in filing a 

motion to dismiss on the basis of forum non conveniens as one of the relevant factors when 

considering the motion. Id. (citing Bell v. Louisville & Nashville R. Co., 106 Ill.2d 135, 88 

Ill.Dec. 69, 478 N.E.2d 384, 389 (Ill.1985) (holding that courts should consider a defendant’s 

delay as one of the factors when ruling on a motion to dismiss on the basis of forum non 

conveniens; forum non conveniens is an equitable doctrine, and “equity aids the vigilant and not 

those who sleep on their rights”). A defendant implicitly agrees to the forum when it does not 

move to transfer the case at the earliest opportunity. See Winforge, Inc. v. Coachmen Industries, 

2009 WL 5200581, at *2 (S.D. Ind. Dec. 22, 2009) (citing Cabinetree, 50 F.3d at 391); see also 

New Planet Energy Development LLC v. Magee, 2020 IL App (4th) 200043, ¶¶23, 39 (2020) 

(reversing trial court for abuse of discretion where defendant’s “motion to dismiss on forum non 

conveniens grounds was not filed until more than a year” after deadline to file answer); American 

Patriot Ins. Agency, Inc. v. Mutual Risk Management, Ltd., 364 F.3d 884, 888 (7th Cir. 2004) 

(the right to transfer a case to a new forum can be waived if a litigant stalls to “find out which 

way the wind is blowing” or if “by words or actions misleads the plaintiff into thinking this or 
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the court into becoming involved in the case so that there would be wasted judicial effort….”); 

Frietsch v. Refco, Inc., 56 F.3d 825, 830 (7th Cir. 1995) (denying motion to transfer where 

defendant waited nearly a year and a half after suit had been filed). 

The Defendant has not yet offered the Court an explanation as to why it waited over one 

year from the “earliest opportunity,” i.e., the deadline to respond to the Complaint, to file its 

FNC Motion. It appears that Boeing was simply weighing its options and, as the Seventh Circuit 

has observed, “needing time ‘to weigh [one’s] options… is the worst possible reason for delay.’” 

Additionally, even according to Boeing, the Northern District of Illinois is not an “inconvenient 

forum.” Boeing has routinely consented to this forum to litigate disputes brought by foreign 

plaintiffs based on injuries sustained in foreign lands. See e.g., In re: Ethiopian Airlines Flight 

ET302 Crash, Case No 1:19-cv-02170; Cipagauta v. The Boeing Co., Case No. 2020L12676 

(Cook Co., Ill.) (pending); James v. The Boeing Company, Case No. 1:19-cv-05013 (N.D. Ill.) 

(pending) (plaintiff is an Australian citizen employed to fly internationally for Samoa Airways). 

It is also notable in this case that Defendant filed its FNC Motion well over a year from when it 

had its “earliest opportunity,” but only five months after it received confidential documents from 

Plaintiffs supporting their damages calculation. The timing indicates that Defendant likely 

decided that another forum might be more favorable because it might not fare well in this forum. 

 

II. ALTHOUGH WASHINGTON STATE AND AUSTRALIA ARE “AVAILABLE 
FORUMS,” THE PLAINTIFFS HAD SUBSTANTIAL REASONS FOR 
CONCLUDING THAT THEY ARE “LESS ADEQUATE” THAN BOEING’S 
HOME FORUM. 

The Plaintiffs did not choose Illinois as the forum for this Case without carefully 

considering the available alternatives: Australia and Washington state. Plaintiffs chose to file this 

Case in Defendant’s home forum for a myriad of reasons, including: (A) Illinois courts’ far 
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greater experience with “toxic fumes” cases, like this one, than any other forum; (B) the 

expanded pre-trial discovery available in U.S. courts, including the use of depositions and expert 

witnesses and reports; (C) the fee-shifting rules applicable to cases filed in Australia that render 

cases like this practically untenable; and (D) the availability of punitive damages that may serve 

as the only effective deterrent to companies, like Boeing, who repeatedly prioritize profits over 

the safety of the individuals who rely on their products. 

First, every “toxic fumes” case brought by pilots, flight crew and passengers based on 

Boeing’s “bleed air system” has been filed in the United States. There are at least nine “toxic 

fumes cases” currently pending or recently settled against Boeing in Illinois state and Federal 

courts.4 Not surprisingly, by filing their case in Illinois, the Plaintiffs anticipated a more efficient, 

more predictable, and more “adequate” legal process in Illinois courts than they could expect in 

Washington state or Australia, both of which have little experience with such cases. 

Second, nearly all pre-trial discovery in Australian courts is limited to document requests. 

Interrogatories are used sparingly and pre-trial depositions of potential witnesses or experts is 

unheard of. This limitation on pre-trial discovery is especially troubling in a complex products 

liability case, like this one. 

 
4 Curry v. The Boeing Co., 20L695 (Cir. Ct. Cook Cty.) (pending); Milton v. The Boeing 
Company, 20L1093 (Cir. Ct. Cook Cty.) (pending); Cipagauta v. The Boeing Company, 
20L4757 (Cir. Ct. Cook Cty.) (pending); Weiland v. The Boeing Co., 18L8347 (Cir. Ct. Cook 
Cty.) (pending); Lane v. The Boeing Co., 16L3846 (Cir. Ct. Cook Cty.) (settled); Sabatino v. The 
Boeing Corp., 09L1056 (Cir. Ct. Cook Cty.) (Order dated Mar. 3, 2010 denying forum non 
conveniens motion to transfer to U.K. or Florida, attached as Exhibit C); Thornton v. The Boeing 
Co., No. 18L12631; Woods v. The Boeing Co., 15L6324 (Cir. Ct. Cook Cty.) (settled); see also 
Bellamy v. Raytheon Technologies Corp., 21-cv-04757 (N.D. Ill.) (pending; based on Airbus’s 
similarly designed “bleed air system”); Williams v. The Boeing Co., 09-2-15315 (King Co., 
Wash.). 
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Third, unlike U.S. courts, Australian courts apply “fee-shifting” rules to civil litigation; if 

plaintiff’s case is unsuccessful for any reason, the plaintiff would be required to pay the 

defendant’s legal fees and expenses. This risk often operates to chill the legitimate claims of 

individuals against large corporate defendants. In this case, the Plaintiffs – already in dire 

economic situations caused by their temporary and, in Plaintiff Wragge’s case permanent, 

inability to work – considered this a risk that they had to avoid by filing their case in the United 

States, even if it meant filing in the Defendant’s (often favorable to them) home forum. 

Fourth, punitive damages are available only in rare cases and are not intended to punish 

the defendant or deter future conduct. Boeing has known about the significant risks and the 

frequency of “toxic fumes” events caused by its flawed “bleed air system” for decades.6 Yet 

Boeing has refused to redesign or retrofit its “bleed air systems” because doing so could admit 

culpability and any collected data would be used by lawyers to “open up a can of worms.”7 The 

Plaintiffs, including Beard who has recovered sufficiently from his exposure to resume flying, 

are intent not only on seeking compensatory damages for their injuries, but also compelling 

Boeing to address this on-going threat to pilots, flight crew, and passengers. Without the award 

of punitive damages, Boeing is unlikely to take steps to fix the problem with its “bleed air 

system” and will continue to “place profits over safety.” Therefore, although adequate alternative 

 
6 See Plaintiffs’ Motion for Leave to Amend Complaint to Include Prayer for Relief Seeking 
Punitive Damages (the “Punitive Damages Mo.”), dated Dec. 5, 2019, Woods v. The Boeing 
Company, 15L6324 (Cir. Ct. Cook Co.), at p.1 (“Bottom line is I think we are looking for a 
tombstone before anyone with any horsepower is going to take interest.” – Boeing Senior 
Engineer George Bates in reference to Boeing’s “bleed air system” design in 2007), a copy of 
which is attached as Exhibit D. 
 
7 Id. at p.26 (Boeing refuses to collect real-time data on “toxic fumes events” out of fear that it 
could be used by lawyers and “open up a can of worms.”). 
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forums like Washington state and Australia exist, for the foregoing reasons, the Plaintiffs did not 

deem them “adequate” alternatives in this case. 

III. THIS CASE DOES NOT PRESENT “EXCEPTIONAL CIRCUMSTANCES” 
NECESSARY TO OVERTURN PLAINTIFFS’ CHOICE OF FORUM. 

  The plaintiff’s choice of forum should “rarely” be disturbed unless the defendant has 

demonstrated “exceptional circumstances” and the balance of the relevant private and public 

interest factors “strongly favors” the defendant’s choice of an alternative forum. See In re 

National Presto Industries, Inc., 347 F.3d 662, 665 (7th Cir. 2003); Dawdy v. Union Pacfiic R.R. 

Co., 207 Ill. 2d 167, 174-76 (2003). The court’s analysis is guided by an “unequal balancing 

test,” where significant deference is afforded the plaintiff’s choice of forum. Although some 

courts have provided less deference to a foreign plaintiff’s decision to litigate outside its home 

forum, other courts have deemed this practice prejudicial and employed a more equitable 

approach that affords the claims of non-U.S. plaintiffs “the same substantial deference as that 

afforded a U.S. citizen and resident beneficiary.” Abad v. Bayer Corp., 563 F.3d 663, 666 (7th 

Cir. 2009); cf. Quaid v. Baxter Healthcare Corp., 392 Ill. App. 3d 757, 767 (1st. Dist. 2009) 

(affording a foreign plaintiff’s choice of forum “somewhat less deference, not no deference at 

all.”).  

In the often-cited case of Iragorri v. United Technologies Corp., the court held that “it is 

not a correct understanding of the rule to accord deference only when the suit is brought in the 

plaintiff’s home district… the more it appears that a domestic or foreign plaintiff’s choice of 

forum has been dictated by reasons that the law recognizes as valid, the greater deference will be 

given to the plaintiff’s forum choice.” 274 F.3d 65, 71-72 (2d Cir. 2001). As set forth in Section 

I, supra., the Plaintiffs had valid reasons for choosing the Defendant’s home forum to file this 
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Case, and this Court should afford their decision the same “substantial deference” as it would 

provide to a U.S. resident. 

A. Defendant has Not Proven that the Private Interest Factors “Strongly Favor” 
Dismissal and Transfer of this Case to Defendant’s Chosen Forum. 

Where there is an adequate alternative forum, dismissal based on forum non conveniens is 

only proper when the balance of private and public interests strongly favor trial in a foreign 

country.” Herd v. Airbus, at *3 (emphasis added); Kamel v. Hill-Rom Co., Inc., 108 F.3d 799, 

804 (7th Cir. 1997). The private interest factors include the following: (1) the residence of the 

parties and witnesses; (2) the forum’s convenience to the litigants; (3) access to physical 

evidence and other sources of proof; (4) whether unwilling witnesses can be compelled to testify; 

(5) the cost of bringing the witness to trial; (6) the enforceability of the judgment; and (7) all 

other practical problems that make trial of a case easy, expeditious and inexpensive. Id. 

1. Boeing and the majority of key witnesses are located in the United 
States. 

The FNC Motion does not address the “residence of the parties” factor for one obvious 

reason: Illinois is Boeing’s home forum. The Supreme Court of Illinois has noted that “it is all 

but incongruous for defendants to argue that their home [forum] is inconvenient.” Kwasniewski, 

153 Ill. 2d at 555, and “it is incredulous for... Illinois resident corporations to argue that their 

home state is inconvenient to them to litigate this matter.” Ellis, 357 Ill. App. 3d at 743 (quoting 

the Circuit Court (emphasis by the Appellate Court)). See also Wilder Chiropractic, Inc. v. State 

Farm Fire &Cas. Co., 2014 IL App (2d) 130781 (2d Dist. 2014) (presumably it is not 

inconvenient for a corporate defendant to litigate in the forum in which it has its principal place 

of business). 

With respect to the residence of potential witnesses, when viewed in a light most 

favorable to the nonmovant, the number of potential witnesses for the Plaintiffs, who likely are 
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scatted throughout the United States, appears to exceed the number of witnesses for Defendant 

located in Australia. See Arik, 2011 IL App (1st) 100750-U, ¶29 (Boeing failed to prove that 

location of witnesses and evidence favored any particular forum because they were scattered 

among different U.S. states and countries), Eakin, 408 Ill. App. 3d at 279-80 (finding that 

plaintiffs’ witnesses were “scattered” across the county and not localized). At the very least and 

without the benefit of discovery on the issue, the number of witnesses located in the United State 

and Australia appear to be unequal. Therefore, Defendant has not proven that this factor 

“strongly favors” dismissal and transfer to a Brisbane court. 

Further, when weighing the residence of potential witnesses, a court “should evaluate the 

materiality and importance of the anticipated [evidence and] witnesses’ testimony and then 

determine [ ] the accessibility and convenience to the forum.” See Herd v. Airbus SAS, 2017 WL 

6504162, at *3 (C.D. Cal. 2017). There is a greater number of potential witnesses located 

throughout the United States than in Australia. The witnesses identified by Defendant who are 

located in Australia may have testimony limited to damages and Defendant’s defenses. 

Therefore, because Boeing has not and cannot offer any evidence or argument that its residence 

presents an impediment with litigating this Case down the street from its Global Headquarters 

and many of its key witnesses are located in Illinois or “scattered” throughout the United States, 

the first private interest factor does not “strongly favor” Defendant. 

2.  Boeing has not and cannot contend that litigating in its chosen home 
forum is inconvenient for Boeing. 

“The Defendant bears the burden of showing that the plaintiff’s chosen forum is 

inconvenient to the defendant and another forum is more convenient to all parties. The defendant 

cannot assert that the plaintiff’s chosen forum is inconvenient to the plaintiff.” Fennell, 2012 IL 

113812, ¶20 (citing Langenhorst, 219 Ill. 2d at 444, and Guierine, 198 Ill. 2d at 518) (emphasis 
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added); see also Ex. 2 to FNC Mo., Hatleberg v. The Boeing Company, Memorandum Opinion 

and Order, at 8. The defendant fails to meet this burden of proof where it does not submit any 

affidavit as to its inconvenience. Lagenhorst, 219 Ill.2d at 437; Ammerman, 379 Ill.App.3d at 

887 (same); see also Vivas; Arik, 2011 IL App. (1st) 100750-U, ¶28 (Boeing “had failed to show 

that the [Turkish] plaintiff’s chosen forum [Cook County was] inconvenient for them.”) 

(emphasis added). 

Boeing clearly has not and cannot satisfy its burden of prove that litigating in its home 

forum is inconvenient. It stated just one month ago that this District is a convenient and proper 

forum. Boeing’s International Headquarters are located less than a 15-minute walk from this 

Courthouse. The entire focus of Boeing’s argument is on the inconvenience to Plaintiffs, a course 

of argument which the courts – even the Hatleberg Order cited by Boeing – have flatly rejected. 

Therefore, this key factor weighs overwhelming against Defendant. 

3. The parties have adequate access to evidence and other sources of 
proof regardless of the forum, especially in this age of remote access. 

In considering the third private interest factor, “the court should focus on the precise 

issues that are likely to be tried,” Iragorri, 274 F.3d at 74, and “scrutinize the substance of the 

dispute between the parties to evaluate what proof is required. In a products liability action, the 

most important site of relevant documents and information is where the product was designed, 

not where the ultimate injury occurred. See Iragorri, 274 F.3d at 74 (noting that “the court might 

reach different results depending on whether the alleged negligence lay in the conduct of the 

actors at the scene of the accident, or in the design or manufacture of equipment at a plant distant 

from the scene of the accident.”); see also In re Air Crash Diaster Near Palembang, Indonesia, 

No. MDL 1276, 2000WL 33593202, at *2 (W.D. Wash. Jan. 14, 2000) (“the crash was caused 

by a design defect… the witnesses and much of the tangible evidence related to this alleged 
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design defect theory is located in Washington state or elsewhere in the United States… not the 

place where [the Boeing plane] crashed.”). 

Both parties will need access to evidence supporting or refuting damages, so that is a 

“wash.” Additionally, the accessibility evidence factor “has become less significant because of 

the modern age of [technology], since [documents] can be easily copied and sent.” Vivas, 392 Ill. 

App. 3d at 659 (denying Boeing’s motion, in part, because “all evidence relevant to the design, 

manufacture, and assembly of the aircraft and its engines were located in the United States,” 

even though the accident took place in Peru); Sabatino v The Boeing Corp., Case No. 09L1056 

(Cook Co.), at p. 6 (third factor afforded little weight where documents in multiple countries 

could easily be produced electronically).  

As with almost all cases during this age of remote access, all of the documents in this 

case will be exchanged electronically. The fact that Plaintiffs confidentially and securely 

produced damages documents to the Defendant seemed a likely trigger for Defendant’s untimely 

motion.  Moreover, all of the witnesses in this case will be available if not in person, then via 

online video platforms, like Zoom, which courts and attorneys, including attorneys in Australia 

according to the Defendant’s expert have come to effectively and routinely utilize for pre-trial 

proceedings and trials in the COVID era. See General Ord. 20-0012 (Final 10th Amd.) None of 

the decisions Boeing relies on were argued or assessed in the COVID era where most practical 

difficulties previously associated with cross-border litigation have now been effectively 

abrogated by the necessity of recourse to technology.  

Defendant’s FNC Motion, on the other hand, turns this analysis on its head focusing 

solely on the accessibility of evidence that Boeing needs to defend Plaintiffs’ damages claims 

Case: 1:20-cv-04457 Document #: 53 Filed: 12/27/21 Page 14 of 21 PageID #:595



 15 

and Boeing’s defenses. See FNC Mo., at pp. 9-11.8 The focus of the forum non conveniens 

analysis, however, is the location and accessibility of evidence that supports the “issues to be 

tried.” Therefore, the third private interest factor, the availability of evidence, favors this forum 

or is arguably neutral, and does not “strongly favor” dismissal of the Case and refiling in 

Australia or Washington state. If this Case is transferred, the parties would simply face different 

but equal challenges obtaining evidence in support of their claims and defenses. 

4. Defendant has not identified any potential witnesses located in 
Australia who would be unwilling to testify. 

To carry its burden of proof on this factor, the defendant must demonstrate that there are 

actual unwilling witness who must be compelled to testify. Claerides v. Boeing Company, 534 

F.3d 623, 629 (7th Cir. 2008) (in airline crash in Greece, Cyrpus airline Helios “refused to 

produce voluntarily in the United States its witnesses and evidence….”)9; see also Hatleberg 

Op., at p.3 (plaintiffs’ key witnesses, their parents, filed affidavit that it would be inconvenient 

for them to travel to Illinois to testify). Absent compelling evidence presented by the defendant, 

the Court should assume that the parties will encounter the same costs and difficulties in 

compelling witnesses to any forum. See Stafford v. Boeing Co., Case No. 09L13343, at p.4. 

 
8 Defendant’s contention that attorneys and witnesses cannot travel freely between the United 
States and Australia is based on outdated information and was wrong at the time the Motion was 
filed (and was based on July 2021 travel restrictions). Even under the quoted (by Boeing) prior 
travel restrictions, individuals were able to travel between the United States and Australia for 
necessary business purposes, which would include legal matters such as this Case. Since 1 
November 2021, outbound travel for vaccinated Australians is permissible without any 
exemption. See clause 11(f) of https://www.homeaffairs.gov.au/covid-19/Documents/outward-
travel-restrictions-operation-directive.pdf  
 
9 At the outset of its FNC Motion, Defendant cites Clerides for the proposition that “Courts in 
the Seventh Circuit and elsewhere routinely grant forum non conveniens dismissal in air travel 
cases involving foreign flights and plaintiffs.” See FNC Mo., at p.1. Clerides cannot be read to 
stand for this proposition. It is one case limited to its unique facts and does not declare in any 
way that dismissal of international aviation cases based on forum non conveniens is “routine.” 
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In this case, although Boeing has identified several witnesses located in Australia, it has 

not identified any Australian witnesses who would refuse or even be reluctant to testify. 

Therefore, Boeing’s speculation regarding the court’s ability to compel such testimony is just 

that: speculation. Additionally, the parties are as likely to encounter similar costs and difficulties 

compelling U.S. witnesses to Australia they will encounter when compelling Australian 

witnesses to the U.S. Therefore, this factor is equal, and Defendant has not carried its burden of 

demonstrating that it “strongly favors” dismissal and re-filing in Australia. 

5. The cost of trial and enforceability of the judgment are equal, 
regardless of forum. 

The cost of bringing witnesses to trial appears equal whether witnesses travel from 

Australia to Chicago, or from Chicago to Australia. Furthermore, the enforceability of the 

judgment also appears equal. The defendant has presented no evidence that one judgment would 

be more enforceable than the other depending on the forum. 

6. Practical considerations do not “strongly favor” dismissal, compelling 
the Plaintiffs to start over in Australia or Washington state.  

Practical considerations, although not addressed by Defendant, also weigh against 

dismissal and transfer to Australia or Washington state because doing so would cause the 

Plaintiffs to essentially start over after nearly two years working on this Case and sharing 

confidential damages documents with Defendant. See Abad v. Bayer Corp., 563 F.3d 663, 666 

(7th Cir. 2009) (“a case should not be lightly shifted from one court to another, forcing plaintiffs 

to start over….”). The Plaintiffs have devoted substantial time, effort and expense preparing, 

filing and litigating this Case in this District. Plaintiffs paid filing fees in Cook County, fought to 

oppose Boeing “snap removal” to this forum, retained a document management company (at 

great expense) to gather and produce ESI, gathered and produced confidential documents to 

Defendant supporting their damages calculations, among other efforts and expenses. All of that 
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effort and expense will be lost if this case is dismissed and transferred to the forum of the 

Defendant’s choice, especially if that choice is Australia where the Complaint likely will have to 

be redrafted and the time and expense of preparing ESI will be lost. 

Additionally, the fact that Plaintiffs’ and Defendant’s attorneys maintain offices in 

Chicago, Illinois weighs in favor of the nonmoving party. See Vivas v. Boeing, 392 Ill. App. 3d 

at 660 (denying motion, in part, because both parties’ attorneys maintained offices in Cook 

County); Arik, 2011 IL App (1st) 100750-U, ¶33 (same). If the Case is transferred to Australia or 

Washington state, at least one of the parties will be required to retain additional counsel; 

Defendant’s attorneys have no presence in Australia and Plaintiffs’ attorneys have no presence in 

Washington state. Therefore, Defendant has not demonstrated that the practicalities of this Case 

“strongly favor” dismissal and re-filing in Australia or Washington state. 

In sum, of the seven (7) private interest factors articulated by the Seventh Circuit, five (5) 

favor deferring to the Plaintiffs’ choice of forum and denying the Defendant’s FNC Motion, and 

the remaining two (2) factors are neutral. Pursuant to the applicable legal standard that it is the 

Defendant’s burden to demonstrate that the private interest factors “strongly favor” dismissal, it 

is even more clear that the FNC Motion must be denied. 

III. THE PUBLIC INTEREST FACTORS DO NOT “STRONGLY FAVOR” 
DISMISSAL. 

The public interest factors include (1) the local interest of lawsuit; (2) the court’s 

familiarity with governing law; (3) burden on local courts and juries; (4) congestion in the court; 

and (5) the costs of resolving a dispute unrelated to this forum. Kamel, 108 F.3d at 804; 

Sabatino, Case No. 09L1056, at p.7. 

A. The residents of the United States and Cook County have an undeniable 
interest in overseeing Boeing’s operations and in this and other “toxic fumes” 
cases. 
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“Cook County has, without a doubt, a legitimate interest in litigation arising from the fact 

that Boeing maintains its world headquarters in Chicago.” See Hatleberg Op. at p.21, attached as 

Ex. 2 to FNC Mo. Products liability cases are not “localized.” While the country in which the 

“fumes event” injury occurred has an interest in the lawsuit, “Illinois residents have just as much 

an interest” in both the “safety of aircraft that fly over Illinois skies” and the “operations of 

companies that conduct business within Illinois.” Sabatino, Case No. 09L1056, at p.7. 

 Boeing is no common corporate citizen, quietly going about its business. Its recent record 

when it comes to safety is tragic, and its association with Chicago has become an international 

“black eye” on par with political corruption and Al Capone. In recent months, Boeing has 

publicly admitted to committing fraud on the United States Federal Aviation Administration in 

connection with the design and operation of the Boeing 737 MAX, recently entering into a 

Deferred Prosecution Agreement, wherein it agreed to pay a criminal monetary penalty in the 

amount of $243,600,000, compensation in the amount of $1,770,000,000 to its airline customers, 

and $500,000,000 in additional compensation to the victims of two recent crashes linked to its 

frauds. Additionally, Boeing’s former Chief Test Pilot has been criminally indicted, and many of 

its middle- and senior-level management have resigned and/or been replaced. See 

https://www.justice.gov/opa/pr/former-boeing-737-max-chief-technical-pilot-indicted-fraud.     

Specifically, with respect to this Case and Boeing’s on-going refusal to remediate or re-

design its “bleed air system,” Boeing’s internal acknowledgements that its “bleed air system” 

poses a real and consistent threat to pilots, flight crew and passengers, and that it has refused to 

effectively monitor or correct the problem because it does not want to provide ammunition to 

lawyers, are now public, thanks to the diligent work of the plaintiffs and their counsel in Woods 

v. The Boeing Company. See Exhibit D. 
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B. Federal and state courts in Illinois are more familiar with the law governing 
“toxic fumes” cases than the courts of any other forum in the world. 

 As discussed above in Section I, nearly every active and settled “toxic fumes” case was 

or is being litigated in either federal or state court in Chicago, Illinois. 

C.  Illinois courts and juries have an interest in this Case at least equal to the 
courts and juries of Washington state or Australia. 

 Product liability actions – specifically in instances involving international aviation – are 

not “localized” cases; rather, they are cases “with international implications.” Vivas, 392 Ill. 

App. 3d at 661 (holding that the interests of the United States in flight safety was at least equal to 

the interests of this site of the crash: Peru). “Americans… have a specific interest in the safety of 

the Boeing [ ] aircraft which fly in our skies,” and “Illinois’s interest in these cases is not 

unrelated to the interests of the United States as a whole.” Vivas, 392 Ill. App. 3d at 661. 

D. Defendant has not identified a specific forum in Australia or presented any 
evidence from which the Court could conclude that it is less congested than 
the courts in the District. 

Although Defendant provides some data on the “congestion” in this District, Defendant 

did not name a specific forum court in Australia or provide a valid comparison of its congestion 

which is likely substantial considering the global slow down caused by COVID. Indeed the only 

numbers provided by the Defendant regarding congestion in Australia related to Queensland and 

do not constitute a valid comparison. Boeing compared a full year of pandemic court numbers in 

Illinois ND, with only three (3) months during the pandemic of Queensland’s court numbers, a 

fallacious comparison. 

This is solely because the 2020-2021 annual report of the Supreme Court of Queensland 

has not yet been published. The delay may reasonably be partially attributed to the pandemic 

itself, and staff having to work remotely or other related impacts. The latest annual report upon 
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which Boeing relies is available at: 

https://www.courts.qld.gov.au/__data/assets/pdf_file/0003/670422/sc-ar-2019-2020.pdf    

Regardless, the burden to present evidence from which the Court could conclude that a 

court in Washington state, Australia, or elsewhere is less congested than courts in this District is 

on Defendant, and its failure to present such evidence does not satisfy its burden to prove that the 

fourth public interest factor “strongly favors” dismissal and transfer to Australia or Washington 

state. See Vivas, 392 Ill. App. 3d at 660 (denying motion, in part, because Boeing did not name a 

specific forum in Peru or present any evidence that there was less congestion). 

Dated: December 27, 2021   Respectfully submitted,    

     
 /s/ Patrick M. Jones     

PMJ PLLC      
 
Patrick M. Jones     
Sarah M. Beaujour     
The National Building     
125 South Clark Street, 17th Floor   
Chicago, Illinois 60603    
Tel: (312) 255-7976     
Email: pmj@pmjpllc.com      
Email: smb@pmjpllc.com       
       
and 
       
IALPG PTY LTD (t/as International    
Aerospace Law & Policy Group)   
       
Joseph C. Wheeler (admitted Pro Hac Vice)     
1D, 7/139 Junction Road     
Clayfield, Queensland, Australia 4011   
Tel: +61 7 3040 1099      
Email: jwheeler@ialpg.com      
       
Attorneys for the Plaintiffs  
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the above and foregoing 
document was electronically filed on December 27, 2021 with the Clerk of the Court using the 
CM/ECF system, which will automatically send an email notification of such filing to all 
registered attorneys of record. 

 

 /s/ Patrick M. Jones  
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IN THE CIRCUIT COURT OF COOK COUNTY, 
ILLINOIS COUNTY DEPARTMENT - LAW DIVISION 

VANESSA WOODS, et al. 

Plaintiffs, 

V. 

THE BOEING COMPANY, 

Defendant. 

No. 15 L 006324 
Consolidated with No. 16 L 3846 

PLAINTIFFS' MOTION FOR LEA VE TO AMEND COMPLAINT 

FILED 
12/5/2019 3:41 PM 
DOROTHY BROWN 
CIRCUIT CLERK 
COOK COUNTY, IL 
2015L006324 
7618691 

TO INCLUDE PRAYER FOR RELIEF SEEKING PUNITIVE DAMAGES 

"Bottom line is I think we are looking for a tombstone before anyone with any 
horsepower is going to take i,rterest." 

Remarkably. those are Boeing's words. That was the callous but straightforward 

observation of a senior Boeing engineer, George Bates, in 2007, commenting on Boeing's utter 

lack of interest or effort in addressing toxic cabin air events on its airplanes-the very such events 

that, years later, seriously injured the Plaintiffs in this case.1 Boeing has known that toxic or

contaminated air events happen on its airp lanes since as early as the 1950s.2 Toxic cabin air events

occur on every type and model of Boeing airplanes that employ the "bleed air" system of cabin 

PX 0040, 
PX 0334, I 0/l l /1955 at p. 2 (Presentation by Henry Redall at the I 955 the Society of Automotive 

Engineers Golden Anniversary Aeronautic Meeting on Elimination of Eng;ne Bleed Air Contamination: 
On modem turbojet aircraft the compressor bleed air used for air conditioning is "increasingly subject to 
unacceptable contamination." Conclusion was that "every effort" should be made to minimize or 
eliminate leakage of engine oil into the air system); PX I 680A - Winder, Hazardous chemicals on jet 
aircraft: case study-jet engine oils and aerotoxic syndrome, Current topics in toxicology, Vol 3, p. 65-88 
(2006) p. 2 ("In 1953, The US Aero-rnedical Association first expressed their concerns about the toxicity 
risks of cabin air contamination by hydraulics and lubricants") 

EXHIBIT D
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ventilation.3 And while Boeing has repeatedly and misleadingly under-reported the number of 

these events, its internal database confirmed over I, I 00 toxic air events from 1999 to 2013, with 

823 of those being assessed by Boeing as ·'potential safety issues."4 Boeing concedes it is

reasonable to expect 4.4 contaminated cabin air events per day in the United States.5

The risk is real. Boeing's knowledge of it has been concrete for decades. And the 

consequences are severe and sometimes fatal. The organophosphate chemicals found in Boeing's 

jet engine compartments are highly neurotoxic, akin to sarin gas.6 The World Health Organization

(WHO) calls the neurotoxins at issue "major hazards to human health" for which "there is no safe 

level ofingestion."7 Boeing is well aware that the kinds of toxic air events at issue can occur when 

jet engine oil or hydraulic fluid -the source of these neurotoxins-"weeps" or "burps" out of the 

engine and into the ventilation system.8 Boeing has acknowledged internally that toxic cabin air

PX 3877 - Shehadi, M., Jones, B., and Hosni, M., "Characterization of the frequency and nature 
of bleed air contamination events in commercial aircraft," Indoor Air, Vol 25(3),478-488 (2015) at p. 10 
("every aircraft make and model represented in any significant number in the US fleet" had contaminated 
air events); Deposition of Boeing's engineer and designated corporate representative and expert for trial, 
George McEachen, 11/4/19 at p. 100-101 (Whether the event occurs on a 737 or a 757, the same 
contamination comes through the same configuration of bleed air into the cabin). 
4 Deposition of Joel Uchiyama, 12/10/18 at p. 102-105 (Boeing's COSP database printout is an 82-
page single-spaced document listing contaminated air events. Each item that is listed as "EIB � YES" 
means the incident was taken to the Engineering Investigation Board, the internal Boeing safety board, 
because someone at Boeing deemed the incident a "potential safety issue."); PX 0227 -

Deposition of Boeing's manager, designated corporate representative and expert, David Space, 
11/1/19 at p. 51-52 (the best number for the i1,cidence of oil or hydraulic fluid contamination is one in 
10,000); at p. 56 (it would not be unusual to expect 4.4 fume events a day tracked back to oil or hydraulic 
fluid) 
6 PX 0377A, 8/J/2003 at p. 486-487 (Abou Donia, Organophosphorus Ester-Induced Chronic 
Neurotoxicity, Archives ofEnvironmental Health August 2003 Vol. 589 No. 8: Discusses 
organophosphate neurotoxicity effects and how victims of the sarin gas terrorist attack in the Tokyo 
subway showed a "delayed pattern of neurological deficits"); Deposition of Dr. Stumpp, former Boeing 
medical toxicologist, 4/11/19 at p. I 02-103 (Sarin gas is long-acting persistent organophosphate) 
7 PX 04 I 0, 1990 (World Health Organization, International Programme on Chemical Safety 
concluded that mixtures containing Tricryesl Phosphate (TOCP) are "major hazards to human health" and 
"there is no safe level for ingestion." Group warned that exposure to TOCP through inhalation should be 
minimized) 
8 Deposition of David Space, 12/ I l / 18 at p. 284-288 (An oi I burp is when oi I "seeps across the 
bearings" and then gets into the bleed air system without there being some major fault or seal failure or 
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events result in "real symptoms by flight attendants and to a lesser degree passengers.''9 In 20 I 0,

the Airline Pilots Association told Boeing that the development and installation of sensors for 

guarding against toxic cabin air events was "[t]he single most important safety item" for pilots. 10

The potential fix has always been simple, affordable, and easily at hand: an air converter 

or filter .installed into the air ventilation system to remove or mitigate the toxins. But in the face 

of undisputed knowledge about the danger posed to flight crews and passengers by toxic cabin air 

events, Boeing's course has been steady: do nothing and act as if the problem does not exist. "No 

commitment on the part of Boeing" was the topline summary for a project investigating filters.11

Similarly, "the money is not going to be there" was the reaction to the attempt to develop 

converters to remove dangerous compounds from the air before they can enter the cabin.12 A

engine freeze-up. When the oil seepage later gets heated, "puffs' of the oil by•products can get into the air 
cabin, The oil burp residue can be absorbed on surfaces and then ••off gas"); PX 3'844 -

9 PX 0310 

PX 2544-

II PX 0911--12 PX 1681-

PX 3990-

PX 0048-

PX 3843 -

3 

•
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question raised by Boeing management was whether a converter could "buy its way onto the 

plane;" 13 safety concerns were not the priority. 

Flight crew have demanded for years that Boeing at least insta ll sensors in the air system 

to quickly detect toxic air. With such an alann, pilots could easily switch off the air flow from the 

impacted part of the plane and protect the passengers and crew. While pilots have access to pure 

oxygen masks in the cockpit, and pilots have had to use them during contaminated air events to 

prevent incapacitation, 14 there is no such protection available for passengers and flight attendants. 

The masks that fall from the overhead compartment for passengers allow for only 4-15 minutes of 

oxygen.15 Being able to switch off the flow of contaminated air into the cabin would provide

important safety protection. Boeing internal documents reveal why Boeing refuses to implement 

sensors: Boeing feared the devices would provide injured passengers and crew with real data on 

the precise toxins present in a contaminated air event-data Boeing would then have to face "in a 

court of law."16 Protecting itself in litigation was more important to Boeing that protecting the 

flying public. 

The tombstone Boeing predicted came in 20 I 2 with the death of a British Airways pilot, 

Richard Westgate. When Mr. Westgate died, Duke University Professor Mohamed Abou-Donia 

conducted post-mortem testing and several coroners and toxicologists evaluated the samples. 

13 Deposition of Tim Arnaud, 8/17/18 at p. 136 (Question raised at air quality team meeting: Does 
Air Purification provide enough benefit to buy its way onto the plane?") 
14 Deposition of Boeing's engineer and designated expert, George McEachen, I 1/4/19 at p. 87-98 
(Pilots had to don oxygen masks during "potentially catastroph ic" flight when oil fumes entered the flight 
deck; flight diverted because of"increased hazard." Boeing's internal safety board considered this a 
"serious incident''); PX 1087 -•••••••■ PX 1088 -
is Deposition of Boeing's engineer and designated expert for trial, George McEachen, l l/4/19 at p. 
90 (passenger oxygen masks provide 6-8 minutes of air); Deposition of Boeing senior engineer, George 
Bates Depo, 9/21/18 at p. 293-295 (masks provided for passengers only provide oxygen for 12-18
minutes, depending on the system. As Mr. Bates explained, the passenger oxygen bottles "are rated for 
I 5 minutes. I've been-· on occasions during flight tests where things have gotten exciting and I've burned 
through one of those oxygen bottles in less than four") 
16 Deposition of Boeing's senior engineer George Bates, 9/21118 at p. 259 -26 I 
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Professor Abou-Donia found elevated autoantibody markers, indicative of neural degeneration, in 

Westgate's blood and tissues, results that even Boeing notes "are very strong evidence for nervous 

system injury."17 Dr. Abou-Donia and others peer review published in the Journal of Biological

Physics and Chemistry 18 their differential diagnosis of Westgate's medical course and confirmed 

a nervous system injury consistent with organophosphate-induced neurotoxicity. 19 Professor 

Abou-Donia explained that Westgate's injury was "one of the worst cases of organophosphate [OP] 

poisoning [he had] come across." 20 In the wake of this death, a senior coroner in England "issued 

a warning to the industry and urged action to avoid further deaths caused by toxic fumes in cabin 

air:'21 Subsequent researchers confirmed "there is little doubt that the presence of auto-antibodies

relates to the presence of some sort of neurodegenerative process. "22 

Importantly, all five of the Plaintiffs in this case had their blood tested at Duke University 

by Abou-Donia's team and the results confirm neurodegenerative injury.23 Boeing must be held 

11 PX 0221 
18 PX 0380, 7/26/2014 (Abou Donia. Autoantihody markers of neural degeneration are associated 
with post-mortem histopathological alterations of a ne11rologically-iY!i11red pilot, Journal of Biological 
Physics and Chemistry 14: l (2014); Deposition of Boeing's team manager, David Space, I 0/24/18 at p. 
268-269 (Technical review for this Abou Donia's published article was conducted by Rick Pleus,
(Boeing's designated expert in this litigation) 
19 PX 0380, 2014 at p. 13 (Abou-Donia, A utoantibody markers of neuraldegeneration are 
associated wifh post-mortem histopathologica/ allerations Qf a 11eurologically-i1?jured pilot, Journal of 
Biological Physics and Chemistry, 14) 
20 PX 3825A, 7/31/2014 (Flight Global article: BA Crew Autopsies Show Organophosphate 
Poisoning) 
21 PX 0042 

ii PX 3698A - De Ree, H. et al Health risk assessment of exposure to TriCresyl Phosphates (TCPs) 
in aircraft: a commentaryNeurotoxicology, 45(2014) at p. 21 I (The authors acknowledged that in the 
Abou-Donia 2013 paper it discussed one of the air crew tested who had demonstrated high antibodies 
after flying and then those antibodies had decreased over subsequent months of non-flying.) 
23 PX 6506, PX 6507, PX 6508, PX 6509, PX 6510- A bou Donia's auto-antibody blood testing for 
all 5 Plaintiffs; PX 6505 - Abou Donia's Report on the cause of Vanessa Woods' Illness at p. 49 ("Using 
scientific principles to detennine toxic causality due to chemical exposure, [there is] no other reasonable 
cause for Vanessa's medical condition;" Woods "exposure to chemicals in the fume event accident on 
July 12, 2013 was above the threshold level for nervous system injury leading to neuronal cell death and 
subsequent development of functional deficits"); at p. 50 ("because the long-term effects of these 
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accountable for this health hazard that caused decades of injuries. That is precisely and 

unquestionably the purpose of punitive damages under the law of Illinois: to punish reckless 

conduct and deter it in no uncertain terms. As one of Plaintiffs' experts, Dr. Whittaker notes, after 

reviewing decades of Boeing documents showing deliberate indifference to this health and safety 

problem, "it was actually very sad to see an American company fall so far from grace."24

For the reasons described below, pursuant to 735 ILCS 5/2-604.1, Plaintiffs thus move this 

Court for leave to amend their complaint to include a prayer for relief seeking punitive damages. 

LEGAL STANDARD 

Illinois law pennits plaintiffs, following the close of discovery, to move for leave to amend 

their complaint to include a prayer for relief seeking punitive damages. See 735 ILCS 5/2-604.1. 

The trial court must allow addition of the punitive damages claim if a plaintiff establishes the 

reasonable likelihood of proving facts at trial sufficient to support such an award. See id; see also

LaSalle Nat'/ Bank v. Willis, 378 Ill. App. 3d 307, 326 (2007). Simply stated, to recover punitive 

damages at trial, plaintiffs must prove that Boeing acted (or failed to act) with "utter indifference

to or conscious disregard for the safety of others." Ill. Pattern Jury Instr. (Civil) 14.01; 35.01 As 

discussed in detail below, Boeing's conduct here meets and exceeds this standard. 

FACTUAL BACKGROUND 

Plaintiffs are five flight attendants who suffered acute, chronic, and neurocognitive injuries 

as a result of their exposure to contaminated cabin air events while aboard Boeing-737 airplanes. 

Four of the five flight attendant Plaintiffs (Karen Neben, Faye Oskarsdottir, Darlene Ramirez, and 

Vanessa Woods) were all injured on July 12, 2013 on the same Boeing plane. By the time the 

chemicals are central nervous system injury, it is very unlikely that her symptoms will improve or that 
they will "recover" even with medication. While at the same time, there is evidence to suggest that their 
condition and nervous system damage may continue to worsen") 
24 Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 at p. 136- 137 
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captain diverted that flight and hastily landed in Chicago, all four were seriously ill, two had lost 

consciousness, and others were violently vomiting. First responders removed the flight attendants 

from the plane on gurneys. Plaintiffs went to the emergency room by ambulance for evaluation 

and treatment. Plaintiff Darlene Ramirez was later reMinjured during a second contaminated air 

event on October 3, 2016 and the fifth Plaintiff (Lara Nadon) was exposed to contaminated air on 

a Boeing 73 7 plane on August l 3, 2015. The lives-indeed, the minds-of these five women have 

been forever altered by their exposure to toxic cabin air and resulting injuries. 

Not only has Boeing long been aware of the serious danger of toxic cabin air events, but 

the technology to fix the danger has been available for over a decade. Instead of addressing this 

safety hazard, Boeing downplayed and misrepresented the risk, refused to adequately study the 

issue, and repeatedly rejected its own "Air Quality" team's pleas for adequate resources to develop 

or employ the available and feasible technology. In short, Boeing knew its bleed air system was 

defectively designed. Boeing knew safety measures existed to mitigate or eliminate the danger 

and Boeing made affirmative and intentional decisions not to employ those measures. Boeing's 

conduct unquestionably rises to the level of "reckless indifference" or "gross negligence" 

sufficient to justify submission of the punitive damages question to the jury. See, e.g .• Proctor v. 

Davis. 291 Ill. App. 3d 265, 285 (l st Dist. I 997). 

To assess Boeing's conduct, Plaintiffs assembled their own "Air Quality" team of experts 

from varied scientific fields. Each expert was tasked with reviewing the available public 

information, the published science, Boeing's internal documents produced in discovery, and 

dozens of depositions taken in this case of Boeing management and its engineers. Each of 

Plaintiffs' air quality team members applied his or her unique specialty to the overarching question 
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of what Boeing knew, when Boeing knew it, and how Boeing responded to what it knew. Plaintiffs' 

air quality team consists of: 

25 
26 

27 

28 
29 

30 

31 

32 

- Professor Werner Dahm-Head of the Aerospace and Mechanical Engineering at
Arizona State University and a Professor Emeritus of Aerospace Engineering at the
University of Michigan. Professor Dahm is the Chief Scientist of the U.S. Air Force and a
member of the United States Air Force Scientific Advisory Board.25 

Daniel Krueger • As a risk and safety manager for Virgin America and Alaska Airlines, 
Mr. Kruger led investigations on contaminated air events and flight crew injuries for 
these airlines. Mr. Krueger has created and managed safety programs and overall Safety 
Management Systems (SMS) including the Aviation Safety Action Program (ASAP) at 
Virgin America.26

- Captain Vickie Norton - A long-term airline Captain and pilot expert with an engineering
background and experience working for an aircraft manufacturer (Boeing's predecessor
company, McDonnell Douglas), Captain Norton assessed the risk from the perspective of
a captain in charge of a plane full ofpeople.27

- Meg Whittaker - With over twenty years of experience in toxicology and risk
assessment, Dr. Whittaker is the Managing Director and Chief Toxicologist of
ToxServices LLC. She leads projects for the United States Environmental Protection
Agency, Clean Production Action and the Health Product Declaration Collaborative. 28

- Dr. Derek Beauchamp - With a doctorate in Supramolecular Inorganic Chemistry, Dr.
Beauchamp is the Senior Technical Director of A vomeen. 29 Dr. Beauchamp actually
assessed the contaminants present in the pyrolyzed by-products of jet engine oil.30 

- Professor Maloney- Clemson University economics professor31 who evaluated Boeing's
financial resources and compared the reality of those resources to the repeated decisions
made by senior management to reduce or eliminate funding for various contaminated air
projects. 32 

• Dr. Robert Harrison - Occupational medicine physician who was commissioned by the
FAA in 2008 to create the definitive manual on how to diagnose and treat acute and

PX 6201-Curriculum Vitae of Professor Werner Dahm 
PX 6202 - Curriculum Vitae of Daniel Krueger 
PX 6203- Curriculum Vitae of Captain Vicki Norton 
PX 6204- Curriculum Vitae of Meg Whittaker 
PX 6205 - Curriculum Vitae of Dr. Derek Beauchamp 
Px 6026- Expert assessment of jet engine oil by Dr. Beauchamp 
PX 6206 - Curriculum Vitae of Professor Michael Maloney 
PX 6025 - Expert financial analysis report of Professor Michael Maloney 
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chronic injuries of night crew following exposure to contaminated air events.33 Because 
of his work on that manual. Dr. Harrison has evaluated and treated over the years 
hundreds of flight crew members injured by contaminated air events. Dr. Harrison saw all 
five plaintiffs in this case and evaluated their injuries and opines that their permanent and 
serious injuries were caused by contaminated air events aboard Boeing airplanes.34 

- Dr. Richard Perri/lo -An expert forensic neuropsychologist who tested all 5 flight
attendants and confirmed their chronic neurological deficits.35

Plaintiffs' panel of experts helped write, create, and edit the Plaintiffs' Master Reference 

Materials document, a massive and comprehensive document detailing Plaintiffs' liability and 

scientific evidence.36 Plaintiffs' experts have cited to and relied on over L,000 documents as well 

as medical articles and provided numerous examples to support their every proposition and 

opinion. On any topic of interest, the Court can find specific and detailed examples in the 

Plaintiffs' Master Reference Materials document. For the purpose of this motion, Plaintiffs rely 

upon the entire Master Reference Materials and will describe herein only a few examples to make 

their points. 

Contaminated air events cause health and safety issues. 

It is not in dispute that the chemicals found in Boeing's jet engine compartments include 

potent neurotoxins, such as tricresyl phosphate (TCP) and its "ortho" isomers such as tri-ortho­

cresyl phosphate (TOCP),37 mono-ortho-cresyl phosphate (MOCP) and di-ortho-cresyl phosphate 

33 

34 

35 

36 

37 -
PX 6207 - Curriculum Vitae of Dr. Robert Harrison 
PX 6027 - Expert report of Dr. Robert Harrison 
PX 6208 - Curriculum Vitae of Dr. Richard Perrillo; PX 6028-Expert report of Dr. Perrillo 
PX OOOIA-
PX 2510 
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(DOCP).38 These chemicals are highly toxic.39 Researchers confirm that exposure to the irritating 

and toxic ingredients of hydraulics and engine oil "can produce symptoms of toxicity," including 

"impainnent of neuropsychological function" which can "become more debilitating after time, 

with problems of loss of cognitive function and memory problems emerging."40 The FAA 's Office 

of Aerospace Medicine expert, George Day, describes these events as when "a potentially toxic 

environment is created by contaminated bleed air."41 

Boeing admits-outside of the courtroom setting-that flight crew have "real symptoms" 

from contaminated air events.42 Studies confirm that contaminated air events cause "toxic

JR PX 2616 - Michaelis, Contaminated Cabin Air, J of Biological Physics & Chemistry, 11: 132-145 
(2011) at p. 3 (The ortho isomers of TCP have long been known to be potent neurotoxins. DOCP and 
MOCP are multiple times more toxic than TOCP. In fact, Mobil Oil undertook a review of this issue 
precisely because of the "unexpected high neurotoxic potency" of aviation oils containing TCP) 
,q Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 {The TOCP isomers are "highly 
toxic"); at p. 66-67 (MOCP and TCP isomers can cause pennanent demyelination, a condition "your body 
can't recover from."); at p. 95 ("exposure to particularly MOCP is going to result in an adverse health 
effect"); at p. 111 (MOCP is "extremely toxic" as shown by the Henschler study, a "very relevant high� 
quality study"); at p. 62 (MOCP is ten times as toxic as TOCP specifically for neurotoxicity); PX 0268A -
BOE03893l2, 2004 (Singh. In-Flight Smoke and Fumes, Aviation Safety, 0304 (2004) at p. I 
(Contaminated air events are a "hazard which endangers the health and lives of aircrew"(; at p. I 0-13 Many 
of the contaminants of jet engine oil are "highly toxic, even in extremely small amounts"); PX 2637 -
Yang, Portable and remote electrochemical sensing system for detection of tricresyl phosphate in gas
phase, Sensors and Actuators B 161, p. 564-569 (2012) at p. I (TCP is a "highly toxic compound" and can 
induce "an organophosphorous induced delayed neuropathy (OPIDN)"); PX 1680A - Winder, Hazardous
chemicals on jet aircraft: case study-jet engine oils and aerotoxic syndrome, Current topics in toxicology, 
Vol. 3 (2006) at p. I ("The oils and hydraulics used in airplane engines are toxic, and specific ingredients 
of such materials are irritating, sensitising and neurotoxic... If leak incidents occur and the oil/fluid is 
ingested into bleed air and ls passed to the flight deck and passenger cabins of airplanes in flight, aircrew 
and passengers may be exposed to contaminants that can affect their health and safety") 
40 PX I 071 - Winder, Aerotoxic Syndrome: a descriptive epidemiological survey of aircrew exposed
to in cabin airborne contaminants, J Occup Health Safety- Aust NZ, 18(4): 321-338 (2002) 
�1 PX 0028 (Boeing has withdrawn confidential designation) at p. 2 (George Day from FDA: fume 
event is a "potentially toxic environment created by contaminated bleed air"); PX 0800 -

PX 0450-

42 Deposition of Boeing's team manager and corporate representative and expert for trial, David 
Space, 12/14/18 at p. 82�85 (Flight attendants' "rallying cry" was concerns about contaminated air events. 
Boeing appreciated that "Cabin air quality is the number one voted issue of the Association of Flight 
Attendant and International Flight Attendant members); PX 0310 -
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exposures to, and adverse health effects in, flight crew."43 University researchers agree that the 

health risks associated with contaminated bleed air include acute symptoms as well as "more 

serious effects, such as nervous system disorders and incapacitation."44 Published articles 

acknowledge that '·exposure to oil fumes especially has been reported to cause both acute and 

chronic neurological and respiratory symptoms, and has been documented to compromise flight 

safety.''45 As one study noted, "a clear cause and effect relationship has been identified" linking 

both acute and chronic exposures to contaminated air events with "a clear pattern of acute and 

chronic adverse effects" involving the neurological and neurobehavioral systems.46 Professor 

Chris Winder concludes that "The oils and hydraulics used in airplane engines are toxic, and 

specific ingredients of such materials are irritating, sensitising and neurotoxic."47 Harvard 

Professor, as well as Boeing consultant and expert, Jack Spengler published that flight crews 

"complain of headaches and eye, skin and upper airway irritation in the short term but go on to 

experience neuropsychological impairment," as well as other chronic conditions.48 The health 

effects, both acutely and long-term, from contaminated air events are well documented. 

43 PX 1201 - Michaelis, A Survey of Health Symptoms in BALPA Boeing 757 Pilots, J. Occup Health 
Safety, 19(3): 253-261 (2003) 
44 PX 3475-

4S PX 3837A at p. I (Murawski, Case Study: Oil and Hydraulic Fluid Smoke/Fume Events at One
Major US Airline in 2009-10(2012)
'16 PX 4025 at p. I, 11 (Michaelis, Aerotoxic Syndrome: A New Occupational Disease? Public Health 
Panorama, Vol 3, Issue 2: 141-356(2017) (The findings from this study are consistent with previous reports 
which accept that the Bradford Hill causation criteria are met in eight out of nine categories (the exception 
was a dose-response relationship). "This study identified a cause- effect relationship for exposure and 
symptoms and diagnosis.") 
47 PX 1680A - Winder, Hazardous chemicals on}el aircraft: case study-jel engine oils and aerotoxic
syndrome, Current topics in toxicology (2006) (Flight crew report immediate or short term symptoms 
following exposure plus symptoms of a long tenn nature consistent with the development of an irreversible 
discrete occupational health condition); PX 0455, 4/11/1997 (CAA reports on fume events: Collection of 
contaminated air events in several of which pilots became incapacitated) 
�8 PX 0027 - Spengler & Wilson,Air quality in aircraji, Proc. Instn Mech Engrs, Vol. 2-17, 323 (2003) 
at p. 3, l 0; Deposition of Professor Spengler. 3/9/1 I at p. 4 (Deposed as Boeing's expert in litigation); 
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The FAA recognizes that exposure to contaminated air events can "result in a spectrum of 

adverse health effects."49 In fact, in 2008, the FAA sponsored development of a manual that was

eventually sent to all healthcare professionals who might treat flight crew and passengers after a 

contaminated air event. Dr. Robert Harrison was the lead author on that manual and he now serves 

as Plaintiffs' causation expert in these cases. In the manual, Dr. Harrison describes the acute and 

long-tenn effects of toxic cabin air exposures and explains the correct differential diagnosis 

protocol that healthcare providers should use to assess, diagnose, and treat exposed patients.50

Boeing's consistent response to the mountain of scientific and medical evidence on this 

issue has been to take no real steps to definitively assess the true scope of this problem. Incredibly, 

even up to today, Boeing has never captured, documented, evaluated, assessed or analyzed a 

contaminated air incident in-flight.51 A II in-flight air samples done to date captured only normal

flight operations, and even that data is alarming. 52 Boeing cannot tell the public what toxins are

even present during a contaminated air event or at what levels. As Boeing's senior engineer George 

Bates explains, Boeing has "no data of air contamination during a fume or upset event" since all 

Deposition of George McEachen, I I /4/19 at p. 68 (Spengler has "done consulting work for Boeing in the 
past"} 
49 PX 0028, 11/2015 at p. 6 (FAA review of Aircraft Cabin Bleed Air Contaminants) 
50 PX 0061 - Harrison, Exposure to Aircraft Bleed Air Contaminants Among Airline Workers (2008) 
51 Deposition of David Space at J 2/ 14/18 at p. 58 (Boeing has never captured an upset event in flight); 
Deposition of David Space, 12/11/18 at p. 86-87 ("Nobody has ever captured an upset event real-time in 
flight, not simulated, not on a test bed"); Deposition of Jacob Bowen, 9/25/18 at p. 28 (Mr. Bowen has 
never seen any data from an actual air sample - during an event - about what are the contaminants in the air 
cabin. "l have never seen any data off of an actual airplane in one of those events"); Deposition of Richard 
Johnson, I 0/ 15/18 at p. 97-98 (Boeing has never captured an upset event in flight: "I don't recall capturing 
an upset event-- in service"); Deposition of Richard Johnson, 12/13/18 at p. 48 (Boeing has never captured 
an upset event in flight on a Boeing plane); Deposition of George Bates, 9/21/18 at p. 106-107 ("During 
the event, actually during the flight and the event, in the air'' Mr. Bates has seen no data on the contaminants 
in the air contamination) 
52 PX 1680A - Winder, Hazardous chemicals on jet aircraft: case study• jet engine oils and aerotoxic 
:,yndrome, Current topics in toxicology (2006) at p. 11 ("No monitoring has occurred during an oil leak"); 
PX 2730 
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air sampling has been done "post-event" or after the contaminated air event is over and the plane 

has landed.53 Boeing's typical investigation of a contaminated air event involves examining the

plane hours or days after the event, by which time the doors have been opened, the passengers 

and crew have disembarked and the air sample is totally unrepresentative of what actually occurred 

in the cabin air during the event.54 Boeing's chemist Jean Ray acknowledged "unless you're

actually there monitoring" during the contaminated air event, "there's no way to know for sure 

what contaminants were there during that event."55 This failure to evaluate the toxic gases it knows

are present in its planes during fume events is an independently sufficient basis for punitive 

damages; a company knows it is exposing its customers to various levels of poisonous gas, but 

does nothing to study the levels of gas present, their varying causes, or their effect on passengers 

and crew. This is a textbook example of"utter indifference to or conscious disregard for the safety 

of others." Ill. Pattern Jury Instr. (Civil) 14.01; 

Thus, the current scientific information available is based on laboratory data, statistical 

modeling or the background levels of contaminants in cabin air during normal, non-diversion 

flights. Even so, the results are shocking: TCP has been repo11ed on airplanes during nom1al 

operation.56 Independent researchers confirm that, when cabin air was tested even under normal 

flying conditions, "significant concentrations of organophosphate neurotoxins and other noxious 

s3 Deposition of George Bates, 9/21/18 at p. I 06-107 (Even as today, Mr. Bates he has not seen any 
data on the air quality during a fume or upset event "in the air") 
54 Deposition of Boeing's analytical chemist, Ruby Dytioco, 2/23/19 at p. 61-63 (Explaining how 
Boeing investigates a reported contaminated air event); PX0208 

55 Deposition of Jean Ray, 10/17/18 at p. 73 
s� Deposition of Boeing senior engineer, George Bates, 9/21/ I 8 at p. 221 - (two television stations, a
German and a Swiss station, had put investigative journalists on planes to take samples); at p. 226 ("Out of 
the 3 I samples, 28 were found positive for TCP"); PX 0038-
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substances in cabin air" were found.57 And when, in 2009, investigative reporters secretly took

wipe samples from inside a number of airplanes, all under normal operations, "out of 31 samples, 

28 were found positive for TCP."58 Boeing will not commit the resources to even get in-flight data

on this issue. 

2. Boeing has Jong known that toxic air events occur on its airplanes.

Boeing has long known that contaminated air events are serious enough to cause diversions 

of scheduled flights.59 Yet Boeing consistently and deliberately downplayed the incidence rate. As

Plaintiffs' airline risk manager expert Daniel Krueger explains, "appropriate allocation of 

resources to mitigate or resolve a safety issue is based upon analysis of incidence rates and the 

respective safety risk assessment. Ir data is misrepresented, the safety risk assessment associated 

with the data will subsequently also be inaccurate."60 A necessary first step to fixing any problem 

is establishing-and being forthright about-the frequency of the problem. But Boeing willfully 

promoted misleading statistics about the incidence rate of contaminated air events. Professor 

Werner Dahm explained in his expert report that, "Despite Boeing's knowledge of the truth, 

Boeing misrepresented the incidence statistics in order to imply that these incidents were rare and 

57 Deposition of Boeing engineer and designated expert for trial, George McEachen, 11/4/19 at p. 70 
(Boeing was aware that Professor Ramsden, the current head of nanotechnology at Cranfield University, 
commented on the Cranfield study that the report "actually found significant concentrations of 
organophosphates, neurotoxins, and other noxious substances in cabin air even under normal flying 
conditions''); PX 0345 -
58 PX 2430- PX 2431 • 

PX 0038-

59 Deposition of Boeing team manager, Richard Johnson, I 0/15/18 at p. 75-77 (Diversions because 
of contaminated air events upset airlines); PX O:375-

60 PX 6024 - Plaintiffs' Answers to Rule 21 J( f) Interrogatories, 6/28/19, at p. 17 (Daniel Krueger's 
disclosure): Deposition of Daniel Krueger, 7/ 19/19 at p. 99-100 (Boeing used "an outdated statistic for over 
a decade" even though that number did not "line up with any other industry numbers" or Boeing's internal 
data. It was frau_dulent to "knowingly" cite that statistic when Boeing knew of more updated and valid 
statistics) 
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unexpected, downplay the frequency of incidents, encourage complacency, deter and distract 

research efforts and impede or prevent development of safer technologies.''61 

For example, Boeing repeatedly stated that the Federal Aviation Administration's (FAA) 

database confim1ed contaminated events were rare, "about 167 events in the last IO years."62

Boeing's used this statistic to reassure the public and minimize the risk. In reality, Boeing knew 

that the company itself had "a vast database of operator reports of cabin/fight desk odors/smoke" 

events63 and tracked l, 137 smoke, fume, and contamination events from 1999 to 2013 alone. 64 

Importantly, 823 of those incidents qualified as "potential safety issues" and were further referred 

to Boeing internal safety committee (the Engineering Investigation Board) for additional review.65 

Boeing also knew the FAA data was outdated, and rather than being from the last decade as 

represented, the information had been collected years ago, from 1988-1999.66 Boeing also knew

that there is significant under-reporting of contaminated air incidents, especially to government 

61 Plaintiffs. Answers to Rule 2 I 3(f) Interrogatories, 6/28/ 19, at p. 8 (Professor Dahm's disclosure) 
62 Deposition of Boeing's senior manager and designated expert for trial, Jacob Bowen, 9/25/18 at p. 
39-40 (Technical expert at Boeing has created form answers to anticipated questions from the public); at p.
64-65 (Boeing represents that "the FAA flight incident database indicates that 167 events have been
reported in the U.S. over a 10-year period); PX 2287-

PX 0058 

PX 2402-

b. PX 0375-

e,.1 PX 0227
65 Deposition of Joel Uchiyama, 12/10/18 at p. 102-104 (Each item that is listed as "EIB - YES"
means that the contaminated air incident was taken to the Engineering Investigation Board, a Boeing 
internal safety board, because someone deemed the incident a "potential safety issue.") 
66 PX 2401-
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agencies.67 Despite Boeing's awareness that the "167 events in a decade" statistic was a vast 

under-estimate and totally outdated, Boeing continued to repeat it.68 This alone shows "utter 

indifference to or conscious disregard for the safety ofothers," lll. Pattern Jury Instr. (Civil) 14.01, 

because it gives passengers and airlines a false sense of security. 

3. Boeing failed to act to avoid the danger.

a. Boeing elected not to install filters or converters.

Feasible and effective filters and converters, either of which could remove or significantly 

reduce airborne toxins, have been available for a long time. The most well-tested of these is the 

Combined Hydrocarbon Ozone Converters (CHOC). As Plaintiffs' experts opined, a CHOC 

converter "should have been on Boeing's airplanes since at least 2003 to mitigate known cabin air 

contamination events in the interest of the health and safety of all aircraft cabin occupants."69 

Combined Hydrocarbon Ozone Converters are catalytic converters that substantially remove both 

ozone and hydrocarbons (volatile organic compounds or VOCs} from bleed air through 

conversion. They function similar to a filter except the CHOC converter captures the toxic 

chemicals and turns them into more benign chemicals. Since the early 2000s, Boeing knew that 

CHOC converters could reduce the adverse effects of contaminated air events. Testing on various 

67 PX 1680A - Winder, Hazardous chemicals on jet aircraft: case study-jet engine oils and aerotoxic 
syndrome, Current topics in toxicology (2006) at p. 11 ("With substantial under-reporting and a culture of 
complacency between operators and regulators, no aviation regulatory authority can honestly consider that 
the reports they receive from the industry represent anything other than a. very small tip of a very large 
iceberg of leak events ... From review of available sources and reported and accessible information, it is 
apparent that only a small fraction of the known incidents are reported"); PX 2369-

PX 3833A 
- Michaelis, Contaminated Aircraft Cabin Air, Journal of Biological Physics and Chemistry 11: 132-145
(201 I) at p. 4 ("Underreporting of contaminated air events has been widely accepted as occumng .... The 
regulatory databases are unreliable"); at p. 5 (VK Committee of Toxicity stated that "Underreporting is a 
systemic industry-wide problem") 
68 PX 2591 -

PX 000IA -
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iterations of CHOC technology confirmed their effectiveness at reducing contaminants, thus 

making the bleed air system safer for passengers and crew.70 

Furthermore, and importantly, the technology works. Testing of various filters and 

converters over the years showed efficacy rates as high as 60-90%. For example, the AirManager 

converter demonstrated an "almost complete removal of particulates" and "experimental work 

using pyrolyzed Mobil Jet Oil 11, Skydrol hydraulic fluid and a de-icing fluid demonstrated a 

97%-99% reduction in oil pyrolysis products" and total VOCs were reduced by 99%.71 Boeing

knew the CHOC converter out-performed the conversion standards even Boeing set for the 

technology.72 

Adding CHOC converters to Boeing planes is easy, as the CHOC slides right into the same 

slot in the bleed air system as the existing ozone converter.73 The CHOC unit actually fits into "the

same envelope space as the ozone converter" and requires no other changes.74 As Boeing engineer

Tim Arnaud confirmed, the CHOC "unit is essentially a plug-in replacement for the ozone 

70 PX 2204-

71 PX 2470A . see also PX 
2470B, 9/15/2009 (Article re A irManager: BAE systems and Quest international UK lead the way in setting 
new cabin air standards); PX 2474 -

72 Deposition of Tim Arnaud, 8/17/ I 8 at p. 200 (results of testing of CHOC converter "under 
conditions designed to simulate a failure mode in which oil enters the bleed air system due to a leak in the 
main engine or APU"); Deposition of David Space, 12/14/ I 8 at p. 52 (Depending on the contaminant, the 
CHOC converter was "20 to 60 percent effective"); .PX 2601 

73 

74 

PX 3898 -
PX 1205 • 

Deposition of Richard Johnson, 12/13/18 at p. 192 - 194 
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converter'' which provides advancement "at little to no extra cost or downside to our system."75 

The CHOC has the "same weight" and "volume" as the current ozone converter.76 CHOC units 

are a "drop-in replacement" with the same "durable, lightweight design and same long-lasting, 

high efficiency ozone conversion."77 Plus the price of the CHOC converter is so close to that of

the regular converter "that cost would not be a reason to not use it."78 As Boeing's lead engineer 

and Air Distribution & E/E Cooing DER, Jane Vitkuske noted, the benefits of the CHOC 

technology was "minimal cost, 11 with minimal "weight impact. "79 

Boeing's main competitor, Airbus, began in-flight testing of CHOC converters in I 99980 

and started installing the CHOC on Airbus planes in 2006 to 2007.81 Although Boeing had access 

to this same CHOC converter technology, BJ Boeing has still not adopted or implemented this safer 

alternatives. As Boeing's manager Richard Johnson admitted, if there was a CHOC converter on 

an Airbus plane, that aircraft "would have better air quality in the cabin than a Boeing plane 

without a CHOC converter."83 

But Boeing's management deliberately blocked progress on the development of CHOC 

75 Deposition of Richard Johnson, 12/ 13/ 18 at p.194 (CHOC is "essentially a plug and replacement 
for the ozone converter") PX 0284 -

76 PX 1205 -

77 PX 1378-
78 Deposition of Richard Johnson, 12/13/18 at p. 192 - 194 
7q Deposition of Richard Johnson. 12/13/18 at p. 204-205 
so Deposition of Jacob Bowen (9/25/18) at p. 146-154 (CHOC has been on an Airbus plane flying for
United Airlines for the past 24 months, with good qualitative data from the crew); PX 0063 

Deposition of Boeing's manager, David Space, 11/1/10 at p. 209 (Airbus has been using CHOC 
converters since the CHOC 1. Airbus wanted to be "first to the punch to bring out new technology.") 
82 Deposition of George McEachen, 9/26/ 18 at p. 164-166 (As soon as the CHOC converter was 
manufactured and used, then Boeing could buy that same piece of equipment if they wanted to); Deposition 
of David Space David Space, 10/24/18 at p. 157-158 (There would have been no proprietary deal blocking 
Boeing from buying the CHOC. New equipment is not typically proprietary only to one aircraft 
manufacturer where ''Honeywell would not be allowed to sell it to Boeing") 
83 Deposition of Boeing's manager, Richard Johnson, 12/13/18 at p. 209 
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converters. Management consistently put funding obstacles in the path of its air quality team. In 

200 I, Boeing employees complained internally that the converter project had "limited approved 

funding•· and thus no definitive timetable or schedule for completion.84 Since almost all additions 

to airplanes are collaboratively developed with suppliers, Boeing reluctance was a death knell. As 

one sensor manufacturer confirmed, "without a push from Boeing" there could be no momentum.85 

Boeing knew vendors were ''reluctant to put Forward funding [for a project] without a firm 

marketing commitment.''86 

Boeing's refusal to put adequate resources and commitment into this issue resulted in over 

a decade of delay. In 2004, when Boeing's analytical chemist Dale Scheer estimated it would cost 

$10,000.00 to complete his internal testing on the CHOC, Boeing management limited the 

company's financial investment "to a maximum of $5,000."87 Although Boeing ended fiscal year 

2005 with cash-on-hand of$5.4 Billion and net profit of$2.2 Billion,88 the company simply would 

not approve a $5,000.00 expense for safety testing. When Boeing's air quality team requested 

funding in 2006 to study air purification and sensor technology, management turned down the 

team, saying "the money is just not going to be there." 89 And in 2008, when Boeing's product 

development engineer Charles Stout wanted to evaluate the CHOC technology "for possible use 

S5 

S6 

PX 0911-

PX 0911-
PX 2010-

87 Deposition of David Space, 12/14/18 at p. 175-176 (While Dale Scheer estimated it would cost 
$10,000 to complete the CHOC analysis, after reviewing current budget constraints, Boeing decided "to 
limit the Boeing contribution to theCHOC test to a maximum of$5000); PX 0322 -

88 

89 
PX 6025 - Expert financial analysis report of Professor Michael Maloney at p. 2 and 5 
PX 1681-
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on Boeing aircraft," Boeing severely restricted his budget and permitted him to test only five 

potential contaminant compounds, no more.90 Yet Boeing knew there were "hundreds of positively 

identified compounds" present in contaminated cabin air.91 By refusing to fund testing on more 

than five compounds, Boeing ensured that it, its suppliers, customers, and passengers would 

remain in the dark about the dangerous air on its planes. So adamant was management's funding 

curtailment that, when Boeing's chemist Jean Ray wanted to add two extra chemicals to the testing 

regimen, Mr. Stout required her to identify which two compounds already on the testing list should 

be replaced "because the budget only allows for a fixed number (5) of compounds."92 

Boeing's air quality team received "the green light" to proceed with CHOC converter 

evaluation in May of2009,93 only to get news a week late that the entire project was again "put on

hold" due to budget restrictions.94 As Boeing's manager David Space describes, the entire team

were assembled with "contracts in place" for the "kick off meeting" when they discovered the rug 

had been pulled from underneath them by management.95 Funding was delayed not for a few days, 

or a few weeks, but until 2010. 

Tellingly, Boeing deliberately misrepresented its position on this issue to the public. Just 

a few days after the decision to block funding, on June 10, 2009, Japan Airlines contacted Boeing. 

Japan Airlines wanted information on what was in ''bleed air of engine or APU which contains oil 

90 

91 

92 

9:l 

PX 2342 
PX 0994-
PX 2342-
PX2436-

9� Deposition of Boeing senior manager and designated expert for trial, Jacob Bowen, 9/25/18 at p. 
193 (In 2009, CHOC converter project "project has been put on hold until 2010 due to PD budget 
restrictions"); PX 0070-
95 Deposition of David Space, 12/14/18 at p. 189-191 (Space discusses that the CHOC project "began 
in 2009 but was stopped due to budget reductions'' and Boeing had assembled the filtration Boeing team, 
Honeywell and the Rutgers people with "Contracts in place and were ready to have our kickoff meeting. 
We found out the day of our kickoff meeting that funding had been delayed until 2010.") PX 0327 -
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fume" and the "effect of oil fume on the human body."96 Boeing did not admit to this airline that 

it had just stopped funding research on that topic. Instead, Boeing falsely claimed it "fully supports 

the studies being conducted" and "continues to work with industry to eliminate any potential 

contaminant events."97 Importantly, Boeing closed out the year 2009 with $5.3 Billion in cash on

hand,98 which yet again was vastly in excess of what was needed to fund this safety project. 

Boeing management put the company's cabin environment studies "on hold" once again 

in 20 I 0.99 In 2011, even though the CHOC vendor Honeywell offered to pay for contaminated air

testing "at their cost," Boeing management decided to put the entire project back "on hold due to 

lack of budget restoration." 100 Boeing's air quality team futilely tried to change management's 

mind. The team argued that CHOC converters could provide Boeing with a marketing edge. 101 

But Boeing·s focus continued to be money, money. and only money. Boeing management 

demanded proof that a CHOC converter would "provide enough benefit to buy its way onto the 

plane," 102 requiring a proven financial benefit before it would invest in safer technology. 103 Boeing 

96 Deposition of George Bates, 9/21/ 18 at p. 218-220 (Boeing represents to Japan Airlines that it 
supports scientific research); PX 0037 -

97 

98 

99 

lit 

PX0037 
PX 6025 - Expert financial analysis report of Professor Michael Maloney at p. 5
PX 2511 

PX 2597 -
.PX 0353 

l02 Deposition of Tim Arnaud, 8/17/18 at p. 136 (Question raised at air quality team meeting: Does 
Air Purification provide enough benefit to buy its way onto the plane?"); PX 0003 -

,ii Deposition of Tim Arnaud, 8/17/18 at 136-137 (Boeing's determination was whether "the benefit 
of having air purification" was "worth the cost of carrying it around all the time on the airplane" which 
made it a money issue: "1 guess it boils down to dollars eventually, because the airlines have to buy the fuel 
to carry the equipment around on the airplane. And then also Boeing has to come up with the expense to 
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management removed, cut or deterred funding on air quality research and development over and 

over again, which led to significant delays. Although Boeing has now opted to install CHOC 

converters on their bleed airplanes, starting in the 2020 / 2021 timeframe, that decision comes too 

late to save the Plaintiffs.1D4

Knowing toxic air is frequently present in its planes at levels sufficient to cause injury or 

death and knowing it had the technology to reduce or eliminate the problem, Boeing chose to do 

nothing. A reasonable jury could find that conduct to be "utter indifference to or conscious 

disregard for the safety of others." 111. Pattern Jury Instr. (Civil) 14.0 I 

b. Boeingfailed to install sensors.

Boeing's planes have more than fifty sensors on board and many of them trigger warnings 

for the pilots in-flight. 105 But Boeing does not have even a single sensor in the bleed air system to 

warn of a contaminated air event. This is because Boeing's management refused to fund the 

research and development efforts necessary to implement such technology. 

As a threshold step to developing a bleed air sensor, Boeing engineers needed to create a 

list of possible contaminants the sensor would have to detect. 106 As early as November of 1999, 

Boeing announced it was "developing a list of chemicals to be recommended for cabin air quality 

monitoring." 107 But then, for the next twenty years, Boeing used the excuse that this first step was 

not yet finished to justify lack of any real progress on the entire project. Almost a decade later, in 

develop it. So, it's all those things combined." Boeing wondered if the benefit of this particular technology 
would justify the expense of Boeing, investing in it.) 
1114 Deposition of David Space, 12/14/18 at p. 43-46 (Boeing intends to offer Honeywell's CHOC 
converters to airlines for both new planes as well as retrofitting older models) 
105 Deposition of Boeing expe1t Mark Fitzpatrick, 10/25/19 at p. 91-95 
rn<, PX 00OlA-■■■■■■■■■■■■■■■■■■■■■; Deposition of Richard 
Johnson, I 0/15/18 at p. 168: 1-3 (It was important to understand the potential contaminants are out there so 
we could engage our supply base to see what sensor technology is available) 
107 PX 0528 -
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2008, Boeing manager Matthew Schwab was still proposing that Boeing "compile a list of the 

contaminants we'd want to be able to detect, and what levels we'd need to detect those ... for real­

time air quality monitoring." 108 Boeing's excuse in August of20 l l for the delay in "implementing

a system to purify the air ... was that a list of all of the compounds that contribution to the 

symptoms was and still is unknown." 109 By 2015, Boeing amazingly had made absolutely no

progress, as the company was still working to "identify bleed air and cabin contaminants or 

surrogates of interest.''110 

As Plaintiff's aeronautical expert, Professor Werner Dahm, explains, there is an 

engineering concept known as "crawl - walk - run." When confronting an issue, a company first 

crawls, that is, it starts by implementing solutions even if they are not optimal because the data 

and knowledge generated by that first step will help propel better and more advanced solutions 

over time (walk and then run). But as to sensors, Boeing never even bothered to "crawl," 

deliberately eschewing in-flight air evaluation sensors that would have provided infonnation on 

the contaminants in real time, as the FAA had suggested.111

A pilot's ability to detect a contaminated air event in-flight is important because, in the 

cockpit, there is a simple switch that allows the pilot to shut off inflowing air from either engine. 

ws Deposition ofBoeing's analytical chemist, Ruby Dytioco, I 0/18/18 at p. 171 (Matt Schwab agrees 
that Boeing "should compile a list of the contaminants we'd want to be able to detect, and what levels we'd 
need to detect these"); PX 0194 -
109 PX 2643 -
110 Deposition of Boeing senior manager and designated expert for trial, Jacob Bowen, 9/25/18 at p. 
181 (ln 2009, Boeing still needed to "identify bleed air and cabin contaminants or surrogates ofinterest"); 
PX 0077-

m Deposition of Boeing manager Richard Johnson, 12/13/18 at p. 229-230 (Boeing knew in 2004 that 
the FAA wanted sensors that "were on the plane and transmitting data down to the ground." So sensors that 
did not just collect samples but where the data could be downloaded "as the plane goes on"); PX 0289 -
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If the pilot knows contaminants have entered the air supply because of issues from a specific 

engine, with just a flip of a switch, the pilot can shut the air flow down on that side of the plane 

and protect passengers and crew from the toxins.111 Pilots thus want scnsors.113 Pilots consider

contaminated air events to be "safety" issues and do not want "passengers used as guinea pigs in 

seats.''114 The flight crew unions want sensors.115 The FAA wants sensors.116 Independent

scholarly organizations like the National Research Council recommend sensors.117 Industry

112 Deposition of George Bates, 9/2/18 at p. 263 (If Boeing had "a sensor that told the pilot there's a 
problem on the right engine, the pilot could just flip a switch and bleed air wouldn't come through that 
engine anymore ... So, one of the reasons why a sensor that gave pilots warnings would be important is 
because they could stop further contaminated air coming into the cabin"); Deposition of Jacob Bowen, 
9/25/18 at p. 138-141 (Boeing's planes have an isolation valve which "essentially closes the lett bleed from 
the right bleed" so pilots can "turn off that specific bleed." If a pilot believes that there is contamination or 
smoke coming from a specific engine, the pilot •·can turn off the bleed air from coming through that engine 
into the cabin" and "same with the APU as well." That "doesn't impact the safety of the flight" and it is one 
of the reasons why Boeing has the cockpit switches, "so that if something's happening in one engine, you 
cannot bring the air in over that engine and just bring the air in over the other"). 
II) PX 2544 -

114 PX 2600-----------------------------------115 Deposition of Richard Johnson, 12/13/18 at p. 145 (AFA Union has repeatedly told Boeing that 
they want Boeing to do "whatever it will take for the cabin air to be clean for the flight attendants'') 
116 PX0289------------- PX2406-

ITT PX 0749 -

PX 2451 
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organizations such as ASHRAE have demanded sensors. 118 Yet Boeing has still not installed 

sensors or monitors for contaminated air events in any of its airplanes. 119 

Plaintiffs' experts set forth a detailed timeline and analysis of the history of Boeing's 

failure to implement sensors.120 The timeline proves deliberate delays and reckless decisions. By

2005, Boeing knew that Professor Chris van Netten of the University of British Columbia had 

developed a sensor could "capture sporadic air quality events"121 and was small, light and easy to

use. Professor van Netten is a "worldwide approved toxicologist" with numerous professional 

publications in the field of bleed air contamination and sensors.122 Even Boeing agrees that

"Professor van Netten is the leading authority in North America on bleed-air contamination of 

airline cabins, and has published extensively on the pyrolysis products of hydraulic and engine 

oils."123

m PX 0314, 4/2/2008 at p. 8 (ASHRAE 161 Standard: Air Quality within Commercial Aircraft): 7.2 
- Bleed Air Contaminant Monitoring: "One or more sensors intended to identify a substance or substances
indicative of air supply system contamination by partly or fully pyrolyzed engine oil or hydraulic fluid shall
be installed. The indicator substance(s) shall (I) be shown to be associated with the presence of partly or
fully pyrolyzed engine oil or hydraulic fluid; (2) have sufficiently low background level that its presence
can be reliably attributed to these contaminants; and (3) be measured with sufficient sensitivity to reliably
detect the occurrence of these contamination events. (emphasis added)); PX 2451

119 Deposition of David Space, 12/14/18 at p. 42-43 (There are "no sensor or monitor on any of 
Boeing's planes that would detect and warn about contaminated air entering the cabin") 
120 PX 0001A -
121 PX 1611 -
122 PX 0473 - van Netten, Air Quality and Health $/feels Associated with the Operation of BAel 46-
200 Aircraft, Appl. Occup. Environ. Hyg, 13(10) (Oct 1998); PX 0830 - van Netten, Descriptive 
Epidemiology of Air Quality Incidents Experienced in Aircraft from Three Airline. Companies, National 
Academy of Sciences (2001)); PX 1619-

PX 2280 - van Netlen, Design of a small personal air monitor and its application in aircraft, Science of 
the total environment (2008) at p. I 
123 PX 2413 -
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As Professor van Netten explained in one of his published paper, ·'Some flight crew 

members adhere to the well-established principle in ground based industries that they are entitled 

to know whether their work environment is safe."124 By 2008, the sampler had "been approved 

for use in aircraft during all phases of flight." 125 The VN sampler cost $200-$250126 and could 

measure for even trace amounts of TCP . 127 When Professor van Netten analyzed samples taken

by German pilots, he "found levels of TCP specific to the engine oils" 128 and confirmed a 

"fingerprint pattern'' to the air contaminants "that's specific to jet engine oil."129 Professor van 

Netten has expressed his concern that "engine oil can get into the air that passengers breathe even 

on normal flights where there are no fume events." 130 The VN Sampler is just one of several 

technologies that were available and feasible during the relevant times. Boeing kept tabs on the 

VN sampler, but never took steps to implement it.'3 1 

Boeing admits., internally, that one reason for its refusal to install sensors has been the fear 

of litigation. Boeing feared data collected might hurt the company in litigation because flight crew 

and passengers cou Id definitively prove what toxins they were exposed to. 132 George Bates, 

Boeing's senior engineer, noted in 2002 that monitors would just "collect data for the lawyers to 

124 

125 

126 

127 

Id. 
Id. at p. I 
Deposition of Professor van Netten, l/J l/11 at p. 263 
PX 0262-

PX 1612, 

12H 

129 

130 

131 

Deposition of Professor van Netten, 1/11/11 at p. 53-56 
Deposition of Professor van Netten, 1/11/l I at p. 261 
PX 2285 
PX 2732 

Ji PX 0360 - Deposition excerpts of George Bates (Boeing was concerned that sensor data would be 
given to lawyers) 
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use in court against Boeing.''133 In 2008, Mr. Bates further detailed that the biggest impediment

to installation of air quality monitors is the "fact that such data might be called for in a court of 

law," which could "open a can of worms" for the cornpany.134 Boeing employees again

documented the company's concerns in 2011 that if Boeing implemented "a sensor driven system, 

how long will it be until the readings have to be recorded and available not only for maintenance 

but for lawyers?" Boeing's senior engineers considered this "a serious downside to any approach 

that relies on sensors.'' The company expressed concern that the recorded data would have "to be 

given to any crew member or passenger and their legal or medical expert" and called such a 

circumstance "Crazy!"135 Boeing's senior engineer George Bates admitted that sensors could

provide data that would allow injured travelers or crew to "actually be able to tell their doctor what 

they were exposed to." 130 Boeing engineers thus suggested that, if sensors were installed, the data 

should be used solely for maintenance purposes and the sensors should intentionally not ''collect 

any data that doctors and lawyers might use" or which Boeing might have to face "in a court of 

law."137 Even though Boeing knew that failing to undertake safety measures in order to protect 

13 .1 PX0800-

134 Deposition of George Ba1es, 9/21/ 18 at p. 255-256 (Boeing's concern was that if someone got sick 
on a Boeing plane, they could ask to "see the sensor data" to establish what they were exposed to and 
Boeing would "have to turn over that sensor data"); PX 0044 

m Deposition of George Bates, 9/21/18 at p. 257- (With sensors, potentially "passengers and the crew 
members could actually use this data to go to their doctors and get better treatment"); at p. 260 (Boeing's 
associate technical fellow Warren Atkey thought it "would be crazy, to let people injured on [Boeing's] 
"planes know what they were exposed to); PX 0045 • 

136 

137 
Deposition of George Bates, 9/21/18 at p. 259 -261 
Deposition of George Bates, 9/2 I/ 18 at p. 259 -26 I 
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themselves from litigation was inappropriate, 138 the company did it anyway. This alone would be

a sufficient basis for the award of punitive damages-failing to provide a way to reduce gas 

exposure because the data collected in the process might help the exposed passengers sue. Once 

again, "conscious disregard for the safety of others." Ill. Pattern Jury Instr. (Civil) 14.01 � 

Boeing also feared that installing even a single sensor would be a tacit admission that such 

sensors were necessary for safety. Indeed, when the air freight company OHL demanded that 

Boeing provide "a plan that includes the development of improved filters / converters and 

sensors,"139 Boeing worried that if the company provided sensors to DI-IL, that technology might

·'become a requirement for aircraft certification."140 Then "flight attendant and pilot unions and

congressional supporters could use this effort as evidence that sensors are needed" and use the 

modification "to drive their agenda forward, to have bleed air sensors required on all aircraft." 141 

Such an action could also elicit "congressional pressure to incorporate new regulations mandating 

bleed air sensors."142 Boeing feared that "If/when word gets out on adding bleed air sensors on

777X, expect unions to pick this up in argument at technical committee meetings and with 

138 Deposition of Jacob Bowen, (9/25/18) at p, 251-252 (It would be inappropriate for Boeing to not 
develop or delay the development or implementation of air quality sensors "because lawyers might be able 
to use it against [Boeing] in a lawsuit" or "because passengers or crew would then be able to know exactly 
what they were exposed to and could give that information to their doctors") 139 PX 3806 -

140 Deposition of Boeing senior manager and designated expert for trial, Jacob Bowen, 9/25/18 at p. 
273 (Boeing appreciated that one of the risks of"helping DLH get a sensor, is that sensor technology could 
become a requirement for aircraft certification); PX 3806 
141 PX 0077 

142 Id. at p. 2-3 
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congressional suppoiters." 143 Clearly, Boeing did not want anything it did to be used as proof 

there was "an issue with bleed air contaminants."144 So the company opted to do nothing.

Just as it had acted repeatedly to thwart development of CHOC converters, Boeing also 

worked hard not to fund sensors. Boeing publicly declared it was "currently working with several 

suppliers to develop an on-board system that would be able to detect various air quality 

parameters." 145 In reality, Boeing's management enforced "budget constraints" that did not "allow 

for in-depth look at sensor technologies.'" 146 In 2002, a vendor provided a cost estimate for ·'air 

quality sensors" of $130 per sensor and proposed eight sensors per plane, for a total of $1,040. 147 

This technologywas feasible and certainly cost efficient. Yet Boeing never implemented it. 

Boeing noted in July of2009 that "Airbus is installing air quality sensors" on someofits 

planes. 148 But when Boeing's team requested $183,000 in funding for sensors the next year, 

management refused the request and awarded $0 to the project. 149 In January of 2011. Boeing's 

air quality team noted that they had "accomplished much with very few resources" but confirmed 

that "with additional funding" the team could actually pursue the development of sensor 

technology that could greatly benefit Boeing. 150 

143 id. 
144 PX 3806 

145 PX 0682, 

146 PX 0907 • 
147 PX0909 
148 PX 2451 
149 PX 2502-- PX 0207 -

29 

0 
0 

f1l � 

N 

-I> 

Case: 1:20-cv-04457 Document #: 53-4 Filed: 12/27/21 Page 29 of 45 PageID #:690



a ....J LO 

0 w _J 

That same year, Cranfield University published the results of an air quality study. This 

research group used a photo-ionization detector (PIO), a real-time detector of possible fume events, 

to take air samples aboard I 00 flights.151 Even though the Cranfield study did not capture a

contaminated air event, the researchers still recorded a TOCP level as high as .0228 mg/m3 (228 

micrograms/m3), 152 a value that exceeds the current safety threshold for TOCP. Prof Jeremy

Ramsden, head ofnanotechnology at Cranfield university, explained that the study "actually found 

significant concentrations of organophosphate neurotoxins and other noxious substances in cabin 

air even under nonnal flying conditions."153 The Cranfield study provided useful information

about the success of a PID for in-flight measurements and gave Boeing a roadmap for effective 

and available sensors. 

Boeing thus decided to test a PIO sensor in the VIPR study. But rather than rely on its 

army of in-house engineers (over 45,000) to develop the test sensor, Boeing instead trusted it to 

an Auburn graduate student who became too "distracted at night playing video games" and never 

completed the project. So there was no photo-ionization test results in VIPR.154 But Boeing's

expert Ruel Overfelt admits that it might not even have been necessary for Boeing to develop its 

own PID sensor, as one "could probably be bought off the shelf and then applied directly to this 

problem."155

By 2011, researchers from Boise State University published that there was "a wide variety 

of sensor types and technologies that can be utilized to understand the aircraft cabin environment 

151 PX2596 
152 PX 2641. March 201 I at p. 12, 14, 23-25 (Cranfield, Aircraft Air Sampling Study; Part lof the 
Final Report. Institute of Environment and Health (2011 ); PX 2596-

153 Deposition of Boeing engineer and designated expert for trial, George McEachen, 11/4/ l 9 at p. 70; 
.PX 0345 

ISS 
Deposition of Ruel Overfelt, 9/27 /l 9 at p. 110-11 I 
Depositlon of Ruel Overfelt, 9/27 /I 9 at p. 55 
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available on the market" and "a variety of technology options" were available for each type of 

sensor needed. 156 Boeing never implemented any of those options. Rather, a few months later, 

Boeing's sensor project was turned "red," or stopped, because it had been put "on hold pending 

senior manager Mike Sinnett's review."157 

The following year, Boeing management put the sensor RFI project on another "5 month 

delay." 153 Boeing's manager David Space noted that "there will be legal ramifications if sensor 

funding is cut" again, as it was becoming increasingly difficult to "explain the starts/stops of air 

quality sensor work." David Space announced that if his team did not get the requested funding, 

he would have to disband the cross-discipline Contaminants team, which would create an

"unrecoverable situation as members will move on to other projects" and "Boeing will fall behind 

the competition" on sensor technology as well as "state of the art."159 His threats fell on deaf ears. 

In 2012, Boeing management cut the BR3 l I sensor and air purification project research 

funding • by I 00%. Funding "going forward for the remainder of 2012 ... would be limited to 

payment of existing signed contracts" and some minimal continued work.160 Boeing management 

falsely claim "a significant short term budget challenge as a result of multiple business risks" and 

thus management was "having to make tough decisions.'' The team was told it was "an opportunity 

156 PX 2631 - Klein, Sing Ming Loo et al, Sw,,ey of Sensor Technology for Aircrqft Cabin Environment 
Sensing, ./1st international Conference on Environmental Systems, published by American Institute of 
Aeronautics and Astronautics (2011) at p. l , 13-14 
157 PX 0331 -

15k 

159 

160 

PX 2734 
PX 0332 

PX 2683 
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for giving funding back for the "greater good." 161 In reality, Boeing was flush with profits and had 

large volumes of cash in the bank: over a billion dollars almost every year.162

ln August of 2015, after a delay of three years when Boeing management would not sign 

off on the sensor project, Boeing's air quality team finally received approval to start work again. 

As Boeing's manager David Space noted, "The bleed air sensor [project] was approved in 2012, 1 

believe, but contingent on Mike Sinnett approval. 3 years later ... we now have Mike's approval to 

move forward." 163 Finally, with approval from Mike Sinnett Boeing's head of product 

development, the team could start work again. 164 Their efforts were too late to save the Plaintiffs. 

5. Boeing failed to adequately studv this issue or implement safer alternatives.

Knowing of a safety issue, and deliberately failing to study the problem or implement 

solutions, can justify punitive damages. Proctor v. Dmiis, 291 III.App.3d 265 (1997). Boeing 

management routinely withheld funding over the years for testing, so the frustrated Boeing air 

quality team finally signed the company up for a consortium project: the VIPR study. The VlPR 

study was a collaborative project between Boeing, several government agencies including NASA, 

a number of universities and various converter and sensor vendors. 165 The VIPR research project 

assessed "engine oil contamination in aircraft bleed air, its characterization, its detection and its 

migration," the precise issues that had been crying out for research for decades. 166 And finally 

161 

162 

163 

164 

165 

166 

PX 2683 

PX 6025 - Expert financial analysis report of Professor Michael Maloney (June 2019) 
PX 0333 
Deposition of George McEachen, 9/26/ 18 at p. 30 
PX 3809 

PX3809-
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getting data worked magic: the VIPR study results prodded Boeing to plan on installing converters 

on its planes in 2021 and provided confirming data on the effectiveness of sensors. With an actual 

study, came knowledge and action. Sadly, that progress was too late for these Plaintiffs. 

Not surprisingly, Boeing funding issues almost stalled the VIPR study and reduced its full 

potential. In 2014, Boeing learned that the government funding for the study was exhausted. 

Auburn University had thus been told to not ship the oil delivery and sensor systems necessary for 

the test. 167 David Space from Boeing expressed strong frustration that Boeing refused to pick up 

the tab for the budget shortfall; a mere $59,000. But Boeing management held firm and emphasized 

that "additional funding at Boeing was unfortunately not possible." 168 To date, Boeing had only 

contributed $1.3 mil to the study but senior management refused to spend any more money. 169 As 

an aside, at this very moment in time, Professor Maloney confirmed that Boeing had the money 

(in cash in the bank) to privately conduct the entire VIPR study single-handedly, not just pay the 

needed $59,000. Indeed, Boeing had $9 Billion dollars in cash-on-hand at the end of 2013 (which 

means Boeing was accumulating $25 mill ion per day that year, in just cash). 170 While Boeing's

senior manager Jacob Bowen acknowledged it would be inappropriate to have "money be one of 

the considerations or the barriers to doing a safety test," 171 this is precisely what Boeing did. 

VlPR's new information produced change. The VIPR results caused Boeing to finally 

decide to put CHOC converters on its planes starting next year as the study confirmed that the 

CHOC converter reduced ''the concentration of engine oil, particulate matter, and low level 

167 

168 

169 

!70
171 

PX3809 
PX-3809-
PX 3809 

PX 6025 - Expert financial analysis report of Professor Michael Maloney at p. 3, Table 3 
Deposition of Jacob Bowen, 9/25/18 at p. 190-191 
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TCP."m Boeing thus announced that "bleed air purification technologies" would be offered for 

the 777X and potential future models. 173 Because of VIPR, Boeing will now offer the CHOC

converters on their bleed airplanes starting in the 2020 / 2021 timeframe. 174 VrPR also provided 

additional evidence about the effectiveness of various sensor options. What the VIPR study proves 

is that - when actual testing is finally done - Boeing adopted safer alternatives including CHOC 

converters. Boeing's expert consultant on the VlPR study, Auburn Professor Ruel Overfelt 

admitted there was no reason, in terms of the engineering or the technical aspects of the study, that 

VIPR could not have been done twenty years early. 175 

6. Boeing's conduct is worthy of punishment.

Plaintiffs' experts opine that Boeing's conduct was egregious, willful, wanton, reckless 

and worthy of punishment. According to Dr. Whittaker, after an in-depth review of the published 

literature and internal Boeing documents, there is sufficient evidence to conclude that "the ortho 

isomers of TCP get into the cabin and present a health hazard to the people in the cabin." 176 Boeing

"willfully, purposefully and recklessly disregarded their responsibility to protect the health and 

welfare of the crew and passengers on the planes that they designed and built.'' 177 Dr. Whittaker 

explained that Boeing knew there was 

172 

an issue with the constituents of TCP that are present in oil that indeed gets into the 
cabin. It was and is Boeing's responsibility to get a handle on it and to either 
implement exposure controls or find safer substitutes to protect the health of the 
workers and the occupants. Instead, reading these e-mails, that go on for decades, 
it was actually very sad to see an American company fall so far from grace. So 

PX 0351-

173 PX 0351-
174 Deposition of David Space, 12/14/ I 8 at p. 43-46 (Boeing intends to offer Honeywell's CHOC 
converters to airlines for both new planes as well as retrofitting older models) 
m Deposition of Ruel Ove1felt, 9/27/19 at p. 42-43 
176 Deposition of Dr. Meg Whittaker, expert toxicologist, 7 /29119 at p. 138-139 
177 Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 at p. 135 - 136 
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they intentionally didn't want to see what I can clearly see as a toxicologist. 
There's a health issue here. There's a health risk as well as a health hazard and 
they could have done something. They've had decades to do something and they've 
done nothing to date."178 

Based upon his vast experience, impressive credentials and review of thousands of 

Boeing's internal documents as well as publicly available and published scientific literature on the 

relevant topics, Professor Dahm concluded, "It's clear, based on the totality of the evidence, and 

my professional assessment of that, that Boeing knew, and has known for a very long time, that 

it's bleed air systems on its aircraft are defective in the sense that it can allow contaminants to 

enter the cabin." 179 Professor Dahm continued: "It's also true, and the evidence is very clear on 

this, that Boeing has been aware of the health effects that those contaminants can cause to flight 

crews, the passengers" and "Boeing had numerous opportunities to address this" but did not. 180 

Professor Dahm opined that Boeing "literally, intentionally, consistently, strategically, sought to 

ensure that its air quality team would not be able to generate the data" needed to fully ''understand 

the problem, evaluate solutions."181 Professor Dahm noted that "The repeat and consistent pattern 

that Boeing management exercised, yanking the funding, as I described, that's what raises this, in 

my professional opinion, to clear gross negligence." 182 Boeing's fear of litigation overwhelmed 

its duty to the flying public; an unconscionable position. 

Daniel Krueger, an industry risk and safety manager, observed that "Boeing did not have 

a serious commitment from management to push the bleed air system sensor and CHOC converter 

projects forward" as "Boeing would not commit the necessary resources for that progress."183 Plus 

178 
179 
180 
181 
182 
18} 

Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 at p. 136- 137 
Deposition of Professor Werner Dahm, 7/19/19 at p. 163-166 
Deposition of Professor Werner Dahm, 7/19/19 at p. 163-166 
Deposition of Professor Werner Dahm, 7/19/19 at p. 165 
Deposition of Professor Werner Dahm, 7/19/19 at p. 163-166 
PX 6024 - Plaintiffs' Answers to Rule 213(f) Interrogatories, 6/28/19, at p. 20 
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''Boeing's decision to still not have CHOC converters on their bleed air system planes is 

unreasonable, inappropriate and negligent. Boeing's continued refusal to install this health and 

safety equipment, given the weight of evidence available both internally and externally of the 

health and safety issues associated with contaminated air events, rises to the level of reckless, 

willful and wanton misconduct."184 Similarly, pilot and engineering expert Captain Vicki Norton,

a 30-year commercial pilot, opined that Boeing's conduct in this case was willful, wanton and 

reckless and put the flight crew and passenger's health and safety at risk. 185

LEGAL ARGUMENT 

The question of whether a defendant's conduct warrants punitive damages is ultimately for 

thejury. SeeBartonv. Chicago&N. W. Transp. Co.,32S Ill.App.3d 1005, 1017(2001);Mostafa 

v. City of Hickory Hills, 287 Ill.App.3d 160, 170 ( 1997); Canning v. Barton, 264 Ill. App. 3d 952,

955 (1994). Illinois law permits a jury to impose punitive damages when the defendant engaged 

in "willful and wanton" conduct. See Ill. Pattern Jury Instr. (Civil) 35.01; See also Warren v. 

LeMay, 142 III.App.3d 550,579 (1986); Motschv. Pine Roofing Co., Inc., 178 Ill.App.3d 169, 177 

(1989); Kopczick v. Hobart Corp., 308 Ill.App.3d 867, 974 (1999). "Willful and wanton conduct" 

includes conduct which shows "conscious disregard for the safety of others." Ill. Pattern Jur Instr. 

(Civil) 14.01. 

184 

18S 

[C]onduct characterized as willful and wanton may be proven where the acts have
been less than intentional-i.e., where there has been "a failure, after knowledge of
impending danger, to exercise ordinary care to prevent" the danger, or a "failure to
discover the danger through • • • carelessness when it could have been discovered
by the exercise of ordinary care."

PX 6024 - Plaintiffs' Answers to Rule 213(f) Interrogatories, 6/28/19, at p. 20 
Deposition of Captain Vicki Norton, 7/26/19 at p. 146-147 
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Ziarko v. Soo Line R. Co., 161 Ill. 2d 267, 274 ( 1994) (quoting Schneiderman v. Interstate Transit

Lines, Inc., 394 111. 569,583 (1946)); see also Murray v. Chicago Youth Ctr., 224111.2d 213,239

(2007); Am. Nat. Bank & Trust Co. v. City of Chicago, 192 111.2d 274, 285 (2000); Mostafa, 287

I11.App.3d at 170. 

In the context of a products liability claim, "a manufacturer's awareness that its product is 

unreasonably dangerous coupled with a failure to act to reduce the risk amounts to willful and 

wanton conduct." Kopczick v. Hobart Corp., 308 III.App.3d 867, 974 (1999) (citing Bass v. 

Cincinnati, Inc .. 180 III.App.3d 1076 ( 1989)). Boeing's knowledge of the health and safety 

implications of contaminated air events is documented dozens and dozens of times in the Plaintiffs' 

Master Reference Materials. Boeing knew how terrifying it was for passengers and crew to 

experience a contaminated air events, noting As Boeing notes, "nothing triggers the reptilian 

(survival mode) as quickly and powerfully as the sense that something is wrong with the air we 

breathe." 186 And Boeing has failed to act for decades, deliberately side-stepping proven and 

available technology that could mitigate this danger. 

Rather than only requiring proof of intent or specific ill will, Illinois courts have confirmed 

the opposite and held that omission or failing to do something can also subject a party to punitive 

damages. "Ill will is not a necessary element of a wanton act. To constitute wanton and willful 

conduct, the party doing the act or failing to act must be conscious of his conduct, and, though 

having no intent to injure, must be conscious, from his knowledge of the surrounding 

circumstances and conditions, that his conduct will naturally and probably result in an injury." 

Lipke v. Celotex Co17>., 153 III.App.3d 498, 505 (1987) (citing Streeter v. Humrichhouse, 191 N.E. 

186 PX 0799 
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684 (Ill. 1934)). The Lipke court noted that "Valid jury questions of willful and wanton conduct 

have been presented for as little as misjudging the distance of an approaching automobile and 

failing to look before making a left tum." Lipke, 153 lll.App.3d at 505. The court in Pendowksi v. 

Patent Scaffolding Company, reiterated that "failure, after knowing that there is impending danger, 

to exercise ordinary care to prevent it, or failure to discover danger through recklessness or 

carelessness when it could have been discovered by the exercise of ordinary care, constitutes 

willful and wanton conduct." 89 III.App.3d 484, 488 {1980). Thus, "willful and wanton conduct" 

is a hybrid between acts considered negligent and behavior found to be intentionally tortious. Id. 

at 276. Illinois courts note that there is a •'thin line" between simple negligence and willful and 

wanton acts. Mattyasovszkyv. West Towns Bus Co., 61 111.2d 31, 35 (1975). Because "it is a matter 

of degree, a hard and thin line definition should not be attempted" because depending on the facts 

of the case, "willful and wanton misconduct may be only degrees more than ordinary negligence." 

Myers v. Krajefska, 8 Ill.2d 322, 329 ( 1956). Boeing knew for decades contaminated air events 

caused health and safety issues and did nothing to rectify the situation or mitigate the risk. Over 

those decades, Boeing documented several reasons for its failure to warn or protect its customers, 

passengers and crews: (1) false budgetary concerns; (2) fear of FAA interference; if Boeing 

voluntarily added a safety feature like CHOC converters to one plane model, would the FAA then 

require that same feature on its entire fleet, a disruptive and expensive proposition; and (3) adding 

sensors would provide litigants against Boeing definitive courtroom worthy evidence of their 

exposure which could result in Boeing being held accountable in court for the injuries its bleed air 

gas inflicted. Each of these excuses shows conscious disregard for the public's safety. 

To justify a punitive award, the plaintiff must establish "knowledge of the defect, 

knowledge or notice that the defect was likely to cause injury and failure to warn of or remedy a 

38 
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known defect or take some other affirmative action to avoid injury." Collins v. Interroyal Corp., 

126 Ill.App.3d 244,256 (184). Every one of those factors are present in the instant case. Uke the 

International Harvester Company in Davis, Boeing knew of the dangerous condition and had a 

"vast database" of complaints of similar incidents and injuries. 187 Davis v. lnternational Harvester 

Co, 167 l1l.App.3d at 825. Plus failing to properly study a safety issue and downplaying or 

misrepresenting the risk can justify punitive damages and Boeing did precisely that. In Proctor v. 

Davis, 291 111.App.Jd 265 ( 1997), a punitive damage award for a defective product was affirmed 

because, among other things, Upjohn deliberately failed to study its product or ascertain the true 

risk of its use for periocular injections. Like Boeing did here, the Proctor court highlighted that 

Upjohn had the resources and funding to conduct the studies needed to appropriately quantify the 

risks but failed to do so. Id. at 274. Upjohn's corporate representative admitted that the studies 

"could have been performed if the company had wanted to do them" and that the company "had 

the funding to do so." Id. The appellate court noted that if the studies had been done, Upjohn 

would have "had the results well in advance of the casualty involved in this, and perhaps, other 

cases." Id. Here, Plaintiffs retained a financial analysis expert to directly address this prong of the 

Proctor factors. Professor Maloney concluded that .. Boeing had ample, excess or discretionary 

funds available annually to support significant health and safety research or development." 188 

The Proctor Court also found that Upjohn knew, or should have known, of the dangers of 

its product and it was not enough for Upjohn to merely sit back and wait until "sufficient proof of 

a cause�effect relationship" developed before it acted. Id. at 278. Boeing followed the Upjohn 

187 Deposition of George McEachen, 11/4/19 at p. 67 (Boeing received reports from a Gennan airline 
that during a contaminated air vent "TCP came out of the ventilation system, the air system" and "TCP was 
detected in the cabin air even under normal conditions") 
188 PX 6025- Professor Michael Maloney's "Affidavit and Expert Report re: The Boeing Company" 
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playbook: sitting back and doing nothing except cast doubt on the validity of independent scientific 

studies while doing no studies themselves but reassuring the public that "no conclusive evidence" 

exists as to the danger. 189 

The Proctor court affirmed a multi-million-dollar punitive award even though Upjohn's 

conduct only "potentially endangered" a few people (and thus did not create a significant public 

health problem). Id at 278. Here, Boeing's conduct puts at risk every member of the flight crews 

and flying public on every Boeing bleed air system plane in its fleet. Four flights per day in the 

United States involve contaminated air events. 

Post-occurrence or subsequent design changes can be admissible to show willful and 

wanton conduct Co/Uns v. lnterroyal Corp., 126 III.App.3d 244,251 (1984). This is important 

because Boeing has now decided to install CHOC converters, years too late for these Plaintiffs. 

"While post-occurrence changes are insufficiently probative of a manufacturer's prior neglect," 

such changes are relevant on the issue of punitive damages because, when a company knows of 

specific defects in design but fails to correct them, such conduct reveals a conscious disregard for 

the safety of others. Id. Furthem1ore, evidence that the safer measures proposed by the Plaintiff 

are ''in use" by others in the particular industry - and are thus realistically feasible - is another 

consideration. Id. Here, Airbus started using CHOC converters way back in 2006 and Boeing 

intends to adopt them in 2020 or 2021. 190 

189 PX 2479 

Deposition of David Space. 11 /l/l 9 at p. 156 (''It's a reasonable target to have the CHOC offered 
73 7 starting in 2020, 2021 ") 
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Illinois courts have made clear that, where a defendant acted with "conscious disregard or 

indifference for the consequences when the known safety of others was involved," its conduct is 

willful and wanton. Tyler Ente1prises of Elwood, Inc. v. Skiver, 260 Ill. App. 3d 742, 753 (1994). 

Boeing's conduct fits snugly within that definition. Boeing knew its bleed air system allowed toxic 

contaminants to enter the cabin air. Instead of being a responsible corporation, like its competitor 

Airbus, Boeing refused to put filters or converters in the bleed air system. When Boeing internally 

compared its planes to rival Airbus' fleet, Boeing con finned that Airbus' planes were "better" and 

performed at a higher level regarding cabin air gaseous contaminant filtration.191 Boeing's

intentional decision to not implement a feasible and available safer alternative constitutes a flagrant 

disregard for public safety. See Kopczick v. Hobart Co,p., 308 Ill. App. 3d 967, 974 (1999) ("In 

the context of a products liability claim, a manufacturer's awareness that its product is 

unreasonably dangerous coupled with a failure to act to reduce the risk amounts to willful and 

wanton conduct"). 

WHEREFORE, Plaintiffs respectfully request that this Court grant Plaintiffs leave to 

amend their complaint to include a prayer for relief seeking punitive damages. 

By: 

Respectfully submitted, 

POWER ROGERS & SMITH, LLP 

One of the Attorneys for Plaintiffs 
Joseph A. Power, Jr. 
Kathryn L. Conway 
POWER ROGERS & SMITH, LLP 
70 West Madison Street, 55th Floor 
Chicago, lllinois 60602-4212 
Telephone: 3 I 2/236-9381 

191 Deposition of Boeing's analytical chemist, Ruby Dytioco, I 0/18/ 18 at p. 163 ("This was an 
assessment made by somebody who probably had access to that information. So I trust their assessment at 
that time"); PX O 192-
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Rick Friedman.pro hac vice 
Alisa Brodkowitz, pro hac vice 
FRIEDMAN RUBIN 
1126 Highland Ave. 
Bremerton, WA 98337 
Tel: (360) 782-4300 
rfriedman@friedmanrubin.com 
alisa@friedmanrubin.com 

Zoe Littlepage (pro hac vice) 
Rainey Booth (pro hac vice) 
T. Matthew Leckman (pro hac vice)
LITTLEPAGE BOOTH LECKMAN
1912 W. Main St.
Houston, TX 77098
Tel: (713) 529-8000
zoe@I itt lepagebooth.com
ra inevr@Iittlepagebooth.com
matt@leckmanlaw.com
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FILED 

IN THE CIRCUIT COURT OF COOK COUNTY ILLINOT'l9f2812020 2:0S PM
' t>70ROTHY BROWN COUNTY DEPARTMENT - LAW DIVISION CIRCUIT CLERK 

CYNTHIA MILTON, ) 
DEMITRIOS MA VROGIORGOS-SPENCER and ) 
AMANDA CALVERT, ) 
Plaintiffs, ) 

v. 

THE BOEING COMPANY, 
Defendant. 

) 
) 
) 
) 
) 

NO. 2020 L 001093 

PLAINTIFFS' MOTION FOR ENTRY OF PROPOSED 
CASE MANAGEMENT SCHEDULING ORDER 

COOK COUNTY, IL 
2020L001093 

10941527 

NOW COME Plaintiffs Cynthia Milton, Demitrios Mavrogiorgos-Spencer, and Amanda 

Calvert, by and through her attorneys, POWER ROGERS, LLP, and LITTLEPAGE BOOTH 

LECKMAN, and move for entry of the case management scheduling order, attached hereto as 

Exhibit A, for the reasons set forth herein. 

On January 28, 2020, Plaintiffs commenced this action in Cook County and served 

Defendant The Boeing Company ("Boeing") on that same date. On February 15, 2020, this Court 

granted Boeing's request for an extension to answer until March 30, 2020. On March 13, 2020, 

this Court granted the parties' joint request to consolidate the case with another toxic cabin air 

case, Curry v. Boeing, Case No. 2020 L 000695. The pandemic ensued, and Boeing elected not to 

file an answer. Instead, on May 25, 2020, nearly four months after the filing of the complaint (and 

three months after the 30-day deadline for removal under the federal rules) Boeing removed the 

case to the Northern District of Illinois. On August 12, 2020, the district court granted Plaintiffs' 

motion to remand, finding that Boeing had "waited four months, filing appearances in state court, 

consolidating the instant case with another, and filing an extension to answer before removing," 

and that the removal was clearly untimely under the rules. See Milton et al. v. Boeing, 1 :20-cv-
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03089, Doc. No. 30, at *9 (N.D. Ill., Aug. 12, 2020). The district court characterized Boeing's 

obviously tardy attempt at removal as "purely gamesmanship." Id. at *10 (emphasis added). 

Following remand, Plaintiffs proposed to Boeing that the parties agree to the scheduling 

order attached hereto and that Boeing finally answer the complaint. In response, Boeing indicated 

it will not voluntarily answer the complaint 1 and has countered with a proposed schedule that 

would delay even initial written discovery until April of2021 (fourteen months after the filing of 

the this case), completion of written discovery nearly one year from now (10/15/21 ), and trial 

certification in January 2023. 

Boeing's desire to stretch this case into 2023 is unwarranted and unnecessary. As this 

Court is aware, this is not the parties' first rodeo. Boeing, and counsel for these Plaintiffs, have 

already litigated contaminated cabin air cases for years. Cases on behalf of five flight attendants 

were set for trial before this Court in February of this year (Woods v. Boeing and Escobedo v., 

Boeing). Boeing resolved those cases in late December after all discovery was completed and 

substantive briefing had already begun. Further, Boeing and counsel for these Plaintiffs are 

currently litigating another contaminated cabin air case on behalf of a deceased pilot before Judge 

Karen O'Malley (Weiland v. Boeing, 2018-L-834 7). The liability discovery wheel does not need 

to be recreated in this litigation, merely updated, supplemented and some targeted issues fleshed 

out. In short, this is now a relatively mature litigation, and the parties can easily and efficiently 

move through discovery to ready this matter for a jury trial by May 2022. To postpone trial 

certification another two years and three months would exacerbate the "gamesmanship" in which 

Boeing has already engaged and unfairly prejudice Plaintiffs' interests with further unnecessary 

delay. 

Boeing's position is that the onus should somehow shift back to Plaintiffs to amend their 
complaint before any answer is due. No law or procedure supports that position. 

2 
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For the foregoing reasons, Plaintiffs request that the Court enter Plaintiffs' proposed 

Category II scheduling order, attached hereto as Exhibit A. 

DA TED this 28th day of October, 2020.

Respectfully Submitted, 

POWER ROGERS, LLP 

By: Isl Kathryn L. Conway 
Joseph A. Power, Jr. 
Kathryn L. Conway 
POWER ROGERS, LLP 
70 West Madison Street, 55th Floor 
Chicago, Illinois 60602-4212 
T: (312) 236-9381 
Firm No.: 31444 

3 

Zoe B. Littlepage, Pro Hae Vice
Rainey C. Booth, Pro Hae Vice
T. Matthew Leckman, Pro Hae Vice
LITTLEPAGE BOOTH LECKMAN
1912 W. Main St.
Houston, TX 77098
T: (713) 529-8000
zoe@littlepagebooth.com
rainey@littlepagebooth.com
matt(mleckmanlaw.com
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