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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS,

EASTERN DIVISION
KIEREN WRAGGE and DAVID BEARD, )
) Case No. 1:20-cv-04457
Plaintiffs, )
) Judge Franklin U. Valderrama
V. )
) Magistrate Judge M. David Weisman
THE BOEING COMPANY, )
)
Defendant. )
)

AMENDED RESPONSE TO DEFENDANT’S MOTION TO DISMISS ON
GROUNDS OF FORUM NON CONVENIENS

NOW COME the Plaintiffs, jointly and by and through undersigned counsel, and in
response to The Boeing Company’s Motion to Dismiss on Grounds of Forum Non Conveniens
(the “FNC Motion”) [Dkt. #21], state as follows:

“The Northern District of Illinois is a proper and convenient forum....”
— The Boeing Company (November 10, 2021)!
“It is all but incongruous for defendants to argue that their own home county is
inconvenient.”
— Supreme Court of Illinois (1992)
INTRODUCTION

The Boeing Company maintains its global corporate headquarters in Chicago, Illinois.

Boeing recently agreed that the Federal District Court of the Northern District of Illinois is a

“proper and convenient forum” to defend claims against it, even when brought by non-U.S.

' See In re: Ethiopian Airlines Flight ET302 Crash, Case No 1:19-cv-02170 (N.D. Ill.), Agreed
Stipulation of the Parties, dated November 10, 2021, a copy of which is attached as Exhibit A, at

D(1).
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citizens. Nonetheless, Boeing now asks this Court to find that Seattle, Washington, or possibly
Australia, is a more convenient forum. Boeing’s argument is untimely, contrary to the law of this
Circuit and Boeing’s prior position on the issue.

This case involves the claims of two pilots seeking compensation for personal injuries
that they suffered while piloting Boeing-designed and manufactured aircraft employing
Defendant’s defectively designed “bleed air system,” a design flaw and health risk that
Defendant has been aware of and ignored for decades. Plaintiffs’ exposure to the toxic fumes
spewed into the cabin as a result of Defendant’s “bleed air system” have caused Plaintiffs long-
term disabilities that, at least in the case of Plaintiff Wragge, have rendered him unable to work
as a pilot or lead a normal, independent life.

Defendant’s FNC Motion is untimely.

Defendant moved its global corporate headquarters to Chicago, Illinois in 2001. Plaintiffs
originally filed this case in Defendant’s home forum, the Circuit Court of Cook County, Illinois
County Department, Law Division (“Cook County’), more than one year and three months ago.
Defendant transferred the Case to this Court via Defendant’s controversial practice of “snap
removal.” Pursuant to its “snap removal” process, Defendant monitors cases filed in Cook
County and, if it is named as a defendant, immediately files a Notice of Removal to federal court
before the plaintiff can serve it with a copy of the summons and complaint. So, in a very literal
sense, Boeing chose this forum — its home forum — the District Court for the Northern District
of Illinois — to litigate the claims against the Defendant, and it has openly expressed the position
that this District “is a proper and convenient forum.”

More than fifteen (15) months after removing this case to this District, however,

Defendant now seeks to transfer this case a second time to a third forum of their choosing:
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Washington state or Australia. Defendant’s untimely motion, based on the equitable doctrine of
forum non conveniens, comes just five months after Plaintiffs provided Defendant with
documents, on a confidential basis, supporting their damages claim and their settlement demand.
In the Seventh Circuit, selection of the proper forum “should be made at the earliest possible
opportunity,” and defendants may not delay filing while they weigh their options or as a means
of “forum shopping.” Therefore, the FNC Motion must be denied because it is untimely.

Defendant’s FNC Motion also fails on the merits.

Even if the Court reaches the merits of the Defendant’s FNC Motion, Defendant cannot
carry its heavy burden of that the equities of this case “strongly favor” litigation in another
forum. First, this is a products liability case. A/l of the documents and witnesses needed to
demonstrate Plaintiffs’ allegations, including Defendant’s defective design (Count I), defective
warnings (Count II), negligence (Count III), fraud (Count IV), and its negligent
misrepresentations (Count IV), are located primarily in Illinois and Washington state.

Contrary to its recent admission before this Honorable Court in the Ethiopian Airlines
case, Defendant now contends that it would be inconvenient to it to litigate this matter in its
home forum because many of the documents and witnesses needed to prove Plaintiffs’ damages
and its possible defenses are located in Australia. The Supreme Court of Illinois and other courts
have characterized such arguments presented by defendants (including Boeing, specifically) that
litigating in their home forum is somehow inconvenient to them as “incongruous” and
“incredulous.”? Defendant, who chose to move its global corporate headquarters to Cook County

and subject itself to this Court’s jurisdiction, cannot satisfy the heavy burden that litigating this

2 Although the FNC Motion does not indicate whether federal or state law should apply, the
Seventh Circuit has not addressed the issue and courts have held that there is no material
difference between the two standards.
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matter 9,000 miles away from its home forum is more convenient to both parties. For the reasons
set forth herein, the Defendant’s FNC Motion must be denied and this case, already nearly one-
and-one-half years old, should be permitted to continue in this District and the Defendant’s home
forum.

RELEVANT BACKGROUND

1. In 2001, Defendant moved its global corporate headquarters to Chicago, Illinois.

2. On July 24, 2020, the Plaintiffs filed a five-count Complaint against Defendant in
Ilinois state court, Case No. 2020L007821 (Cook Co.), alleging serious injuries caused by
Defendant’s defectively designed “bleed air system” (the “Case”).

3. Plaintiffs are both residents of Brisbane, Australia.

4, On July 29, 2020, Defendant transferred the Case to the District Court for the
Northern District of Illinois by its somewhat controversial practice of “snap removal,” i.e., the
filed a motion remove the case before Plaintiffs had an opportunity to serve Defendant.

5. On August 11, 2020, Defendant filed its Answer. [Dkt. #11.]

6. On May 20, 2021, Plaintiffs presented Defendant with a settlement offer and
produced, on a confidential basis, a secure online repository (the “Sharefile”) containing
documents substantiating Plaintiffs’ injuries, including income tax records, specialist medical
reports, workers compensation and medical certificates, medical records, unsigned affidavits
from Plaintiffs, and an itemized detail of each of the Plaintiffs’ actual damages.

7. On November 4, 2021, which is approximately:

o 15 months after Plaintiffs filed the Case in Cook County,
° 14 months after Defendant filed its answer, and
J 5 months after Plaintiffs provided Defendant with a documented

assessment of their injuries of approx. $2.5 million,
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Defendant filed a motion to dismiss and transfer the Case a second time based on the equitable
doctrine of forum non conveniens. [Dkt. ##40, 41.]
RESPONSE

Contrary to the argument set forth in its Motion, Boeing has conceded that “The Northern
District of Illinois is a proper and convenient forum.” See Ex. A (In re: Ethiopian Airlines Flight
ET302 Crash, Case No 1:19-cv-02170). In addition, Boeing’s many motions to dismiss
international aviation cases from its home forum based on forum non conveniens have been
repeatedly denied and, in at least two instances those denials were upheld on appeal, including
Vivas v. The Boeing Co., 392 1ll. App. 3d 644 (1st Dist. 2009) and Arik v. The Boeing Co., 2011
IL App (1st) 100750-U.3

In Thornton v. Hamilton Sundstrand Corp. et al., for example, Boeing and several other
defendants filed a motion to dismiss a products liability claim filed on behalf of several residents
of Australia and based on the crash of a Boeing aircraft in Australia. The court denied the motion
primarily because Boeing and another defendant were headquartered in Cook County and did
business in Illinois, and “in a products liability case the site of the accident is less important.”
Thornton v. Boeing, No. 07L4642 at pp.4-5. The only favorable case from this Circuit cited by
Defendant is Claisse v. The Boeing Co., where the court gave no weight to the fact that Boeing,

just one of seven defendants scattered throughout the United States, maintained its global

3 See Vivas v. The Boeing Co., 392 1ll. App. 3d 644 (1st Dist. 2009); Arik v. The Boeing Co.,
2011 IL App (1st) 100750-U; Wadea v. The Boeing Co., No. 18112631 (Cir. Ct. Cook Cty.)
(Order dated Nov. 22, 2019, denying Boeing FNC motion); Reichenbach v. Honeywell Int’l, Inc.,
2019 IL App (1st) 181380-U (Memorandum Opinion and Order, dated Mar. 22, 2019); Abboud
v. Boeing, 171.8269 (Cir. Ct. Cook Cty.) (Order dated Feb. 13, 2018); Stafford v. The Boeing Co.,
09L13343 (Cir. Ct., Cook Cty.) (Order dated Feb. 17, 2011); Thornton v. Hamilton Sundstrand
Corp., The Boeing Co., et al., 070L4642 (Cir. Ct., Cook Cty.) (Order dated Sept. 5, 2008)
(denying FNC motion filed by Boeing and other defendants involving plane crash and plaintiffs
located in Australia). Copies of unpublished orders attached as Exhibit B.
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headquarters in Chicago, Illinois, and an “essential party,” Kenya Airways, was not subject to
jurisdiction in the United States and could not be joined in an action pending in the United
States. 2010 WL 3861073, at *12 (N.D. II1. Sept. 28, 2010).

I DEFENDANT’S FORUM NON CONVENIENS MOTION IS UNTIMELY.

The Seventh Circuit court has emphasized the need to settle on an appropriate forum
early in the litigation process. Viscofan USA, Inc. v. Flint Group, 2009 WL 1285529, at *7 (C.D.
1. 2009) (citing Cabinetree of Wisconsin Inc. v. Kraftmaid Cabinetry, Inc., 50 F.3d 388, 391
(7th Cir.1995) (“Selection of a forum in which to resolve a legal dispute should be made at the
earliest possible opportunity in order to economize on the resources, both public and private,
consumed in dispute resolution.”)). Thus, courts can consider a defendant’s delay in filing a
motion to dismiss on the basis of forum non conveniens as one of the relevant factors when
considering the motion. /d. (citing Bell v. Louisville & Nashville R. Co., 106 111.2d 135, 88
[ll.Dec. 69, 478 N.E.2d 384, 389 (111.1985) (holding that courts should consider a defendant’s
delay as one of the factors when ruling on a motion to dismiss on the basis of forum non
conveniens; forum non conveniens is an equitable doctrine, and “equity aids the vigilant and not
those who sleep on their rights”). A defendant implicitly agrees to the forum when it does not
move to transfer the case at the earliest opportunity. See Winforge, Inc. v. Coachmen Industries,
2009 WL 5200581, at *2 (S.D. Ind. Dec. 22, 2009) (citing Cabinetree, 50 F.3d at 391); see also
New Planet Energy Development LLC v. Magee, 2020 IL App (4th) 200043, 9923, 39 (2020)
(reversing trial court for abuse of discretion where defendant’s “motion to dismiss on forum non
conveniens grounds was not filed until more than a year” after deadline to file answer); American
Patriot Ins. Agency, Inc. v. Mutual Risk Management, Ltd., 364 F.3d 884, 888 (7th Cir. 2004)
(the right to transfer a case to a new forum can be waived if a litigant stalls to “find out which

way the wind is blowing” or if “by words or actions misleads the plaintiff into thinking this or
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the court into becoming involved in the case so that there would be wasted judicial effort....”);
Frietsch v. Refco, Inc., 56 F.3d 825, 830 (7th Cir. 1995) (denying motion to transfer where
defendant waited nearly a year and a half after suit had been filed).

The Defendant has not yet offered the Court an explanation as to why it waited over one
year from the “earliest opportunity,” i.e., the deadline to respond to the Complaint, to file its
FNC Motion. It appears that Boeing was simply weighing its options and, as the Seventh Circuit
has observed, “needing time ‘to weigh [one’s] options... is the worst possible reason for delay.’”
Additionally, even according to Boeing, the Northern District of Illinois is not an “inconvenient
forum.” Boeing has routinely consented to this forum to litigate disputes brought by foreign
plaintiffs based on injuries sustained in foreign lands. See e.g., In re: Ethiopian Airlines Flight
ET302 Crash, Case No 1:19-cv-02170; Cipagauta v. The Boeing Co., Case No. 2020L12676
(Cook Co., I1l.) (pending); James v. The Boeing Company, Case No. 1:19-cv-05013 (N.D. Il1l.)
(pending) (plaintiff is an Australian citizen employed to fly internationally for Samoa Airways).
It is also notable in this case that Defendant filed its FNC Motion well over a year from when it
had its “earliest opportunity,” but only five months after it received confidential documents from
Plaintiffs supporting their damages calculation. The timing indicates that Defendant likely

decided that another forum might be more favorable because it might not fare well in this forum.

II. ALTHOUGH WASHINGTON STATE AND AUSTRALIA ARE “AVAILABLE
FORUMS,” THE PLAINTIFFS HAD SUBSTANTIAL REASONS FOR
CONCLUDING THAT THEY ARE “LESS ADEQUATE” THAN BOEING’S
HOME FORUM.

The Plaintiffs did not choose Illinois as the forum for this Case without carefully

considering the available alternatives: Australia and Washington state. Plaintiffs chose to file this

Case in Defendant’s home forum for a myriad of reasons, including: (A) Illinois courts’ far
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greater experience with “toxic fumes” cases, like this one, than any other forum; (B) the
expanded pre-trial discovery available in U.S. courts, including the use of depositions and expert
witnesses and reports; (C) the fee-shifting rules applicable to cases filed in Australia that render
cases like this practically untenable; and (D) the availability of punitive damages that may serve
as the only effective deterrent to companies, like Boeing, who repeatedly prioritize profits over
the safety of the individuals who rely on their products.

First, every “toxic fumes” case brought by pilots, flight crew and passengers based on
Boeing’s “bleed air system” has been filed in the United States. There are at least nine “toxic
fumes cases” currently pending or recently settled against Boeing in Illinois state and Federal
courts.* Not surprisingly, by filing their case in Illinois, the Plaintiffs anticipated a more efficient,
more predictable, and more “adequate” legal process in Illinois courts than they could expect in
Washington state or Australia, both of which have little experience with such cases.

Second, nearly all pre-trial discovery in Australian courts is limited to document requests.
Interrogatories are used sparingly and pre-trial depositions of potential witnesses or experts is
unheard of. This limitation on pre-trial discovery is especially troubling in a complex products

liability case, like this one.

4 Curry v. The Boeing Co., 20L695 (Cir. Ct. Cook Cty.) (pending); Milton v. The Boeing
Company, 20L1093 (Cir. Ct. Cook Cty.) (pending); Cipagauta v. The Boeing Company,
20L4757 (Cir. Ct. Cook Cty.) (pending); Weiland v. The Boeing Co., 18L8347 (Cir. Ct. Cook
Cty.) (pending); Lane v. The Boeing Co., 161.3846 (Cir. Ct. Cook Cty.) (settled); Sabatino v. The
Boeing Corp., 09L1056 (Cir. Ct. Cook Cty.) (Order dated Mar. 3, 2010 denying forum non
conveniens motion to transfer to U.K. or Florida, attached as Exhibit C); Thornton v. The Boeing
Co., No. 18L12631; Woods v. The Boeing Co., 1516324 (Cir. Ct. Cook Cty.) (settled); see also
Bellamy v. Raytheon Technologies Corp., 21-cv-04757 (N.D. Ill.) (pending; based on Airbus’s
similarly designed “bleed air system”); Williams v. The Boeing Co., 09-2-15315 (King Co.,
Wash.).
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Third, unlike U.S. courts, Australian courts apply “fee-shifting” rules to civil litigation; if
plaintiff’s case is unsuccessful for any reason, the plaintiff would be required to pay the
defendant’s legal fees and expenses. This risk often operates to chill the legitimate claims of
individuals against large corporate defendants. In this case, the Plaintiffs — already in dire
economic situations caused by their temporary and, in Plaintiff Wragge’s case permanent,
inability to work — considered this a risk that they had to avoid by filing their case in the United
States, even if it meant filing in the Defendant’s (often favorable to them) home forum.

Fourth, punitive damages are available only in rare cases and are not intended to punish
the defendant or deter future conduct. Boeing has known about the significant risks and the
frequency of “toxic fumes” events caused by its flawed “bleed air system” for decades.® Yet
Boeing has refused to redesign or retrofit its “bleed air systems” because doing so could admit
culpability and any collected data would be used by lawyers to “open up a can of worms.”” The
Plaintiffs, including Beard who has recovered sufficiently from his exposure to resume flying,
are intent not only on seeking compensatory damages for their injuries, but also compelling
Boeing to address this on-going threat to pilots, flight crew, and passengers. Without the award
of punitive damages, Boeing is unlikely to take steps to fix the problem with its “bleed air

system” and will continue to “place profits over safety.” Therefore, although adequate alternative

6 See Plaintiffs’ Motion for Leave to Amend Complaint to Include Prayer for Relief Seeking
Punitive Damages (the “Punitive Damages Mo.”), dated Dec. 5, 2019, Woods v. The Boeing
Company, 15L6324 (Cir. Ct. Cook Co.), at p.1 (“Bottom line is I think we are looking for a
tombstone before anyone with any horsepower is going to take interest.” — Boeing Senior
Engineer George Bates in reference to Boeing’s “bleed air system” design in 2007), a copy of
which is attached as Exhibit D.

7 Id. at p.26 (Boeing refuses to collect real-time data on “toxic fumes events” out of fear that it
could be used by lawyers and “open up a can of worms.”).
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forums like Washington state and Australia exist, for the foregoing reasons, the Plaintiffs did not
deem them “adequate” alternatives in this case.

III. THIS CASE DOES NOT PRESENT “EXCEPTIONAL CIRCUMSTANCES”
NECESSARY TO OVERTURN PLAINTIFFS’ CHOICE OF FORUM.

The plaintiff’s choice of forum should “rarely” be disturbed unless the defendant has
demonstrated “exceptional circumstances” and the balance of the relevant private and public
interest factors “strongly favors” the defendant’s choice of an alternative forum. See In re
National Presto Industries, Inc., 347 F.3d 662, 665 (7th Cir. 2003); Dawdy v. Union Pacfiic R.R.
Co., 207 1Il. 2d 167, 174-76 (2003). The court’s analysis is guided by an “unequal balancing
test,” where significant deference is afforded the plaintiff’s choice of forum. Although some
courts have provided less deference to a foreign plaintiff’s decision to litigate outside its home
forum, other courts have deemed this practice prejudicial and employed a more equitable
approach that affords the claims of non-U.S. plaintiffs “the same substantial deference as that
afforded a U.S. citizen and resident beneficiary.” Abad v. Bayer Corp., 563 F.3d 663, 666 (7th
Cir. 2009); c¢f. Quaid v. Baxter Healthcare Corp., 392 1ll. App. 3d 757, 767 (1st. Dist. 2009)
(affording a foreign plaintiff’s choice of forum “somewhat less deference, not no deference at
all.”).

In the often-cited case of Iragorri v. United Technologies Corp., the court held that “it is
not a correct understanding of the rule to accord deference only when the suit is brought in the
plaintiff’s home district... the more it appears that a domestic or foreign plaintiff’s choice of
forum has been dictated by reasons that the law recognizes as valid, the greater deference will be
given to the plaintiff’s forum choice.” 274 F.3d 65, 71-72 (2d Cir. 2001). As set forth in Section

I, supra., the Plaintiffs had valid reasons for choosing the Defendant’s home forum to file this

10
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Case, and this Court should afford their decision the same “substantial deference” as it would
provide to a U.S. resident.

A. Defendant has Not Proven that the Private Interest Factors “Strongly Favor”
Dismissal and Transfer of this Case to Defendant’s Chosen Forum.

Where there is an adequate alternative forum, dismissal based on forum non conveniens is
only proper when the balance of private and public interests strongly favor trial in a foreign
country.” Herd v. Airbus, at *3 (emphasis added); Kamel v. Hill-Rom Co., Inc., 108 F.3d 799,
804 (7th Cir. 1997). The private interest factors include the following: (1) the residence of the
parties and witnesses; (2) the forum’s convenience to the litigants; (3) access to physical
evidence and other sources of proof; (4) whether unwilling witnesses can be compelled to testify;
(5) the cost of bringing the witness to trial; (6) the enforceability of the judgment; and (7) all
other practical problems that make trial of a case easy, expeditious and inexpensive. /d.

1. Boeing and the majority of key witnesses are located in the United
States.

The FNC Motion does not address the “residence of the parties” factor for one obvious
reason: Illinois is Boeing’s home forum. The Supreme Court of Illinois has noted that “it is all
but incongruous for defendants to argue that their home [forum] is inconvenient.” Kwasniewski,
153 1ll. 2d at 555, and “it is incredulous for... Illinois resident corporations to argue that their
home state is inconvenient to them to litigate this matter.” Ellis, 357 Ill. App. 3d at 743 (quoting
the Circuit Court (emphasis by the Appellate Court)). See also Wilder Chiropractic, Inc. v. State
Farm Fire &Cas. Co., 2014 IL App (2d) 130781 (2d Dist. 2014) (presumably it is not
inconvenient for a corporate defendant to litigate in the forum in which it has its principal place
of business).

With respect to the residence of potential witnesses, when viewed in a light most

favorable to the nonmovant, the number of potential witnesses for the Plaintiffs, who likely are

11
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scatted throughout the United States, appears to exceed the number of witnesses for Defendant
located in Australia. See Arik, 2011 IL App (1st) 100750-U, 929 (Boeing failed to prove that
location of witnesses and evidence favored any particular forum because they were scattered
among different U.S. states and countries), Eakin, 408 Ill. App. 3d at 279-80 (finding that
plaintiffs’ witnesses were “scattered” across the county and not localized). At the very least and
without the benefit of discovery on the issue, the number of witnesses located in the United State
and Australia appear to be unequal. Therefore, Defendant has not proven that this factor
“strongly favors” dismissal and transfer to a Brisbane court.

Further, when weighing the residence of potential witnesses, a court “should evaluate the
materiality and importance of the anticipated [evidence and] witnesses’ testimony and then
determine [ ] the accessibility and convenience to the forum.” See Herd v. Airbus SAS, 2017 WL
6504162, at *3 (C.D. Cal. 2017). There is a greater number of potential witnesses located
throughout the United States than in Australia. The witnesses identified by Defendant who are
located in Australia may have testimony limited to damages and Defendant’s defenses.
Therefore, because Boeing has not and cannot offer any evidence or argument that its residence
presents an impediment with litigating this Case down the street from its Global Headquarters
and many of its key witnesses are located in Illinois or “scattered” throughout the United States,
the first private interest factor does not “strongly favor” Defendant.

2. Boeing has not and cannot contend that litigating in its chosen home
forum is inconvenient for Boeing.

“The Defendant bears the burden of showing that the plaintiff’s chosen forum is
inconvenient to the defendant and another forum is more convenient to all parties. The defendant
cannot assert that the plaintiff’s chosen forum is inconvenient to the plaintiff.” Fennell, 2012 IL

113812, 920 (citing Langenhorst, 219 11l. 2d at 444, and Guierine, 198 1l1. 2d at 518) (emphasis

12
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added); see also Ex. 2 to FNC Mo., Hatleberg v. The Boeing Company, Memorandum Opinion
and Order, at 8. The defendant fails to meet this burden of proof where it does not submit any
affidavit as to its inconvenience. Lagenhorst, 219 111.2d at 437; Ammerman, 379 1ll.App.3d at
887 (same); see also Vivas; Arik, 2011 IL App. (1st) 100750-U, 928 (Boeing “had failed to show
that the [Turkish] plaintiff’s chosen forum [Cook County was] inconvenient for them.”)
(emphasis added).

Boeing clearly has not and cannot satisfy its burden of prove that litigating in its home
forum is inconvenient. It stated just one month ago that this District is a convenient and proper
forum. Boeing’s International Headquarters are located less than a 15-minute walk from this
Courthouse. The entire focus of Boeing’s argument is on the inconvenience to Plaintiffs, a course
of argument which the courts — even the Hatleberg Order cited by Boeing — have flatly rejected.
Therefore, this key factor weighs overwhelming against Defendant.

3. The parties have adequate access to evidence and other sources of
proof regardless of the forum, especially in this age of remote access.

In considering the third private interest factor, “the court should focus on the precise
issues that are likely to be tried,” Iragorri, 274 F.3d at 74, and “scrutinize the substance of the
dispute between the parties to evaluate what proof is required. In a products liability action, the
most important site of relevant documents and information is where the product was designed,
not where the ultimate injury occurred. See Iragorri, 274 F.3d at 74 (noting that “the court might
reach different results depending on whether the alleged negligence lay in the conduct of the
actors at the scene of the accident, or in the design or manufacture of equipment at a plant distant
from the scene of the accident.”); see also In re Air Crash Diaster Near Palembang, Indonesia,
No. MDL 1276, 2000WL 33593202, at *2 (W.D. Wash. Jan. 14, 2000) (“the crash was caused

by a design defect... the witnesses and much of the tangible evidence related to this alleged

13
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design defect theory is located in Washington state or elsewhere in the United States... not the
place where [the Boeing plane] crashed.”).

Both parties will need access to evidence supporting or refuting damages, so that is a
“wash.” Additionally, the accessibility evidence factor “has become less significant because of
the modern age of [technology], since [documents] can be easily copied and sent.” Vivas, 392 Ill.
App. 3d at 659 (denying Boeing’s motion, in part, because “all evidence relevant to the design,
manufacture, and assembly of the aircraft and its engines were located in the United States,”
even though the accident took place in Peru); Sabatino v The Boeing Corp., Case No. 09L1056
(Cook Co.), at p. 6 (third factor afforded little weight where documents in multiple countries
could easily be produced electronically).

As with almost all cases during this age of remote access, all of the documents in this
case will be exchanged electronically. The fact that Plaintiffs confidentially and securely
produced damages documents to the Defendant seemed a likely trigger for Defendant’s untimely
motion. Moreover, all of the witnesses in this case will be available if not in person, then via
online video platforms, like Zoom, which courts and attorneys, including attorneys in Australia
according to the Defendant’s expert have come to effectively and routinely utilize for pre-trial
proceedings and trials in the COVID era. See General Ord. 20-0012 (Final 10th Amd.) None of
the decisions Boeing relies on were argued or assessed in the COVID era where most practical
difficulties previously associated with cross-border litigation have now been effectively
abrogated by the necessity of recourse to technology.

Defendant’s FNC Motion, on the other hand, turns this analysis on its head focusing

solely on the accessibility of evidence that Boeing needs to defend Plaintiffs’ damages claims

14
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and Boeing’s defenses. See FNC Mo., at pp. 9-11.8 The focus of the forum non conveniens
analysis, however, is the location and accessibility of evidence that supports the “issues to be
tried.” Therefore, the third private interest factor, the availability of evidence, favors this forum
or is arguably neutral, and does not “strongly favor” dismissal of the Case and refiling in
Australia or Washington state. If this Case is transferred, the parties would simply face different
but equal challenges obtaining evidence in support of their claims and defenses.

4. Defendant has not identified any potential witnesses located in
Australia who would be unwilling to testify.

To carry its burden of proof on this factor, the defendant must demonstrate that there are
actual unwilling witness who must be compelled to testify. Claerides v. Boeing Company, 534
F.3d 623, 629 (7th Cir. 2008) (in airline crash in Greece, Cyrpus airline Helios “refused to
produce voluntarily in the United States its witnesses and evidence....”)’; see also Hatleberg
Op., at p.3 (plaintiffs’ key witnesses, their parents, filed affidavit that it would be inconvenient
for them to travel to Illinois to testify). Absent compelling evidence presented by the defendant,
the Court should assume that the parties will encounter the same costs and difficulties in

compelling witnesses to any forum. See Stafford v. Boeing Co., Case No. 09L13343, at p.4.

8 Defendant’s contention that attorneys and witnesses cannot travel freely between the United
States and Australia is based on outdated information and was wrong at the time the Motion was
filed (and was based on July 2021 travel restrictions). Even under the quoted (by Boeing) prior
travel restrictions, individuals were able to travel between the United States and Australia for
necessary business purposes, which would include legal matters such as this Case. Since 1
November 2021, outbound travel for vaccinated Australians is permissible without any
exemption. See clause 11(f) of https://www.homeaffairs.gov.au/covid-19/Documents/outward-
travel-restrictions-operation-directive.pdf

At the outset of its FNC Motion, Defendant cites Clerides for the proposition that “Courts in
the Seventh Circuit and elsewhere routinely grant forum non conveniens dismissal in air travel
cases involving foreign flights and plaintiffs.” See FNC Mo., at p.1. Clerides cannot be read to
stand for this proposition. It is one case limited to its unique facts and does not declare in any
way that dismissal of international aviation cases based on forum non conveniens is “routine.”

15
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In this case, although Boeing has identified several witnesses located in Australia, it has
not identified any Australian witnesses who would refuse or even be reluctant to testify.
Therefore, Boeing’s speculation regarding the court’s ability to compel such testimony is just
that: speculation. Additionally, the parties are as likely to encounter similar costs and difficulties
compelling U.S. witnesses to Australia they will encounter when compelling Australian
witnesses to the U.S. Therefore, this factor is equal, and Defendant has not carried its burden of
demonstrating that it “strongly favors” dismissal and re-filing in Australia.

S. The cost of trial and enforceability of the judgment are equal,
regardless of forum.

The cost of bringing witnesses to trial appears equal whether witnesses travel from
Australia to Chicago, or from Chicago to Australia. Furthermore, the enforceability of the
judgment also appears equal. The defendant has presented no evidence that one judgment would
be more enforceable than the other depending on the forum.

6. Practical considerations do not “strongly favor” dismissal, compelling
the Plaintiffs to start over in Australia or Washington state.

Practical considerations, although not addressed by Defendant, also weigh against
dismissal and transfer to Australia or Washington state because doing so would cause the
Plaintiffs to essentially start over after nearly two years working on this Case and sharing
confidential damages documents with Defendant. See Abad v. Bayer Corp., 563 F.3d 663, 666
(7th Cir. 2009) (“a case should not be lightly shifted from one court to another, forcing plaintiffs
to start over....”). The Plaintiffs have devoted substantial time, effort and expense preparing,
filing and litigating this Case in this District. Plaintiffs paid filing fees in Cook County, fought to
oppose Boeing “snap removal” to this forum, retained a document management company (at
great expense) to gather and produce ESI, gathered and produced confidential documents to

Defendant supporting their damages calculations, among other efforts and expenses. All of that
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effort and expense will be lost if this case is dismissed and transferred to the forum of the
Defendant’s choice, especially if that choice is Australia where the Complaint likely will have to
be redrafted and the time and expense of preparing ESI will be lost.

Additionally, the fact that Plaintiffs’ and Defendant’s attorneys maintain offices in
Chicago, Illinois weighs in favor of the nonmoving party. See Vivas v. Boeing, 392 1ll. App. 3d
at 660 (denying motion, in part, because both parties’ attorneys maintained offices in Cook
County); Arik, 2011 IL App (1st) 100750-U, 433 (same). If the Case is transferred to Australia or
Washington state, at least one of the parties will be required to retain additional counsel;
Defendant’s attorneys have no presence in Australia and Plaintiffs’ attorneys have no presence in
Washington state. Therefore, Defendant has not demonstrated that the practicalities of this Case
“strongly favor” dismissal and re-filing in Australia or Washington state.

In sum, of the seven (7) private interest factors articulated by the Seventh Circuit, five (5)
favor deferring to the Plaintiffs’ choice of forum and denying the Defendant’s FNC Motion, and
the remaining two (2) factors are neutral. Pursuant to the applicable legal standard that it is the
Defendant’s burden to demonstrate that the private interest factors “strongly favor” dismissal, it
is even more clear that the FNC Motion must be denied.

III. THE PUBLIC INTEREST FACTORS DO NOT “STRONGLY FAVOR”
DISMISSAL.

The public interest factors include (1) the local interest of lawsuit; (2) the court’s
familiarity with governing law; (3) burden on local courts and juries; (4) congestion in the court;
and (5) the costs of resolving a dispute unrelated to this forum. Kamel, 108 F.3d at 804;
Sabatino, Case No. 09L1056, at p.7.

A. The residents of the United States and Cook County have an undeniable

interest in overseeing Boeing’s operations and in this and other “toxic fumes”
cases.
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“Cook County has, without a doubt, a legitimate interest in litigation arising from the fact
that Boeing maintains its world headquarters in Chicago.” See Hatleberg Op. at p.21, attached as
Ex. 2 to FNC Mo. Products liability cases are not “localized.” While the country in which the
“fumes event” injury occurred has an interest in the lawsuit, “Illinois residents have just as much
an interest” in both the “safety of aircraft that fly over Illinois skies” and the “operations of
companies that conduct business within Illinois.” Sabatino, Case No. 09L1056, at p.7.

Boeing is no common corporate citizen, quietly going about its business. Its recent record
when it comes to safety is tragic, and its association with Chicago has become an international
“black eye” on par with political corruption and Al Capone. In recent months, Boeing has
publicly admitted to committing fraud on the United States Federal Aviation Administration in
connection with the design and operation of the Boeing 737 MAX, recently entering into a
Deferred Prosecution Agreement, wherein it agreed to pay a criminal monetary penalty in the
amount of $243,600,000, compensation in the amount of $1,770,000,000 to its airline customers,
and $500,000,000 in additional compensation to the victims of two recent crashes linked to its
frauds. Additionally, Boeing’s former Chief Test Pilot has been criminally indicted, and many of
its middle- and senior-level management have resigned and/or been replaced. See

https://www.justice.gov/opa/pr/former-boeing-737-max-chief-technical-pilot-indicted-fraud.

Specifically, with respect to this Case and Boeing’s on-going refusal to remediate or re-
design its “bleed air system,” Boeing’s internal acknowledgements that its “bleed air system”
poses a real and consistent threat to pilots, flight crew and passengers, and that it has refused to
effectively monitor or correct the problem because it does not want to provide ammunition to
lawyers, are now public, thanks to the diligent work of the plaintiffs and their counsel in Woods

v. The Boeing Company. See Exhibit D.
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B. Federal and state courts in Illinois are more familiar with the law governing
“toxic fumes” cases than the courts of any other forum in the world.

As discussed above in Section I, nearly every active and settled “toxic fumes” case was
or is being litigated in either federal or state court in Chicago, Illinois.

C. Illinois courts and juries have an interest in this Case at least equal to the
courts and juries of Washington state or Australia.

Product liability actions — specifically in instances involving international aviation — are

3

not “localized” cases; rather, they are cases “with international implications.” Vivas, 392 Ill.
App. 3d at 661 (holding that the interests of the United States in flight safety was at least equal to
the interests of this site of the crash: Peru). “Americans... have a specific interest in the safety of
the Boeing [ ] aircraft which fly in our skies,” and “Illinois’s interest in these cases is not
unrelated to the interests of the United States as a whole.” Vivas, 392 I11. App. 3d at 661.

D. Defendant has not identified a specific forum in Australia or presented any

evidence from which the Court could conclude that it is less congested than
the courts in the District.

Although Defendant provides some data on the “congestion” in this District, Defendant
did not name a specific forum court in Australia or provide a valid comparison of its congestion
which is likely substantial considering the global slow down caused by COVID. Indeed the only
numbers provided by the Defendant regarding congestion in Australia related to Queensland and
do not constitute a valid comparison. Boeing compared a full year of pandemic court numbers in
Illinois ND, with only three (3) months during the pandemic of Queensland’s court numbers, a
fallacious comparison.

This is solely because the 2020-2021 annual report of the Supreme Court of Queensland
has not yet been published. The delay may reasonably be partially attributed to the pandemic

itself, and staff having to work remotely or other related impacts. The latest annual report upon
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which Boeing relies is available at:

https://www.courts.qld.gov.au/__data/assets/pdf file/0003/670422/sc-ar-2019-2020.pdf

Regardless, the burden to present evidence from which the Court could conclude that a
court in Washington state, Australia, or elsewhere is less congested than courts in this District is
on Defendant, and its failure to present such evidence does not satisfy its burden to prove that the
fourth public interest factor “strongly favors” dismissal and transfer to Australia or Washington
state. See Vivas, 392 Ill. App. 3d at 660 (denying motion, in part, because Boeing did not name a
specific forum in Peru or present any evidence that there was less congestion).

Dated: December 27, 2021 Respectfully submitted,

/s/ Patrick M. Jones

PMIJPLLC

Patrick M. Jones

Sarah M. Beaujour

The National Building

125 South Clark Street, 17th Floor
Chicago, Illinois 60603

Tel: (312) 255-7976

Email: pmj@pmjpllc.com

Email: smb@pmjpllc.com

and

IALPG PTY LTD (t/as International
Aerospace Law & Policy Group)

Joseph C. Wheeler (admitted Pro Hac Vice)
1D, 7/139 Junction Road

Clayfield, Queensland, Australia 4011

Tel: +61 7 3040 1099

Email: jwheeler@ialpg.com

Attorneys for the Plaintiffs
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the above and foregoing
document was electronically filed on December 27, 2021 with the Clerk of the Court using the
CM/ECF system, which will automatically send an email notification of such filing to all
registered attorneys of record.

/s/ Patrick M. Jones
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

N RE: ETHTIQPIAN AIRLINES FLIGHT ET
302 CRASH

Plaintitfs,
V.

THE BOEING COMPANY, a Delaware
corporation; ROSEMCOUNT AERCSPACE,
INC., a Delaware corporation; ROCKWELL
COLLINS, INC., a Delaware corporation.

Lead Case: 1:19-cv-02170 (Consolidated)
Hemorable Jorge L. Alonsc
Magistrate Judge M. David Weisman

This Stipulation Relates fo A1 Actions

CONFINENTIAL

The parties in this consolidated maticr have had ongoing discussions regarding ihe

Defendants’ responsibility for the subject accident and the jurisdiction whose law shall determine

Plaintiffs’ damages. As a result of those discussions, the parties have agreed fo a stipulation for

the putposes of this case only in which Defendant the Boging Company (“Beeing™) admits and

stipulates to it3 liability for the compensatory damages proximarely caused by the FT 302 accident,

and the parties agree that the measure and elements of Plaintiffs’ damages are to be determined

under Llinois law without regard to the nationality, ¢itizenship, domicile or residency of Plaintiffs

or their decedents.

Specifically, the parties stipulate as follows:
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A. Liahility:

1. Bosing agrees and stipulates, for purposes of this case only, that it is liable to the estates,
survivors, dependents and beneficiaries of the victims of the Ethiopian Airlines Flight 302
accident Tor all compensatory damages resuliting from the deaths of Plaintiffs’ decedents.’
Boeing further siipulates and agrees that it will not argue, in any individual oial for
compensatory damages, that any other person or entity is lisble to any individual Plaintiff
for compensatory damages sternming from the Ethiopian Airlines Flight 362 accident and
further shall not ascribe fault to the Pilot (Captafn), Co-Pitot (First Officer) or seek
contributory or compatative negligence against them in any such individual trial for
compensatory damages, except that Boeing may seek contribution and/or indemnity from
any other (1) co-defendant, or (2) third party not a party to the litigation.

2. The following Statement of the Case shall be read to the jury as part of this Stipulation at
the beginning of any compensatory damages trial:

Defendant the Boeing Compeny began to design and develop a new version of ifs 737
aireraft in 2011 calling it the Boeing 737 Ma. In May of 2017, airlines began to fly
passengers on the Boelng 737 Max. On November 13, 2018, Defendant the Boeing
Company delivered to Ethioplan Airlines, based in Addis Ababa, Ethiopiz, a Boeing 737
Max. On March 10, 2019, at about 8:38 in the morming that same 737 Max took off from
Bole Internationat Ajrport in Addis Ababa with 157 passengers and crew onhoard The
flight was a regularly scheduled mternational flight from Addis Ababa to Jomo Kenyatta
International Airport in Nairobi, Kenya. The flight crashed about 32 miles seutheast of
Addizs Ababa. All 157 passengers and crew onboard the 737 Max operating as Flight ET
302 were killed and the aircraft was destroved. The hislory of the flight and the airerafi’s
movements will be described to you through expert testimony at our upcoming frial.

Defendant the Boeing Company adrrits that it accepts responsibility for the crash of Flight
ET 302, which vaused the deaths of all onboard the Boeing 737 Mux including [name of
decedent]. In this wrial, Boeing does not blame nor allege that any other person or emtity
was responsible for Plaintiff’s damages arising from the Ethiopian Airlines Flight 302
accident.

This trial wiil be [imired to you, as jurors, deciding whether Plaintiff has been damaged as
glleged and, if 50, the amount of fair and reagonable compensation for such damages based
on the evidence presented.

3. The Parties further agree and stipulate that, il the event of any compensatory damages trial,
they will not ohject to instructing the jury by reference to lllinois Pattern Jury Instructions

! The terms of the stipulation are a bargained-for resolution 1o this litigation. The parlies
hereto acknowledge that this stipulation is not made with respect to any particular facts, and that
facts related to Mability have not been sctually hitigated and detenmined in this matter. Mo
agreement made by Boeing in this stipulation Is applicable to any other case or matter, including
bt ot limited to all tigation arising from any 737 Max aircraft or accident.

2
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as long as those instructions are given in accordance with the terms of this stipulation and
the staternents made hersin on Hability.

B. Choice of Taw:

I. The parties have stipulaled and agreed that each and every Plaintiff is entitled to recover,
whether by voluntary settlement or trial, the full measure of damages permitted under
Ilinois law and pursuant to the elements of recoverable damages under THinols law—
including but not limited to doss of economic support; loss of services; loss of society; grief,
sorrow and mental suffering of the decedent’s next of kin: lass of consortium; loss of
instruction, roral training, and supenntendence; burial expenses; pain and suffering and
emotional distress of the decedent; and all other damages recognized under Tllinois law——
regardless of the citizenship, residency, dornicile or naticnality of any Plaintiff or decedent.
The parties further agree that the Court shall instruct the jury accordingly pursuamt to
Ilinois law, and as to each Plaintiffs wrongfil desth and survival damages, shall
specifically instruct the jury pursuant to Chapters 30 and 31 of the lilmois Pattern Jury
Insiructions. Further, the parties agree that the verdict form will be in accordance with
Chapter 45 of the 1llinois Pattern Jury Instructions. Plaintiffs understapd and agree that,
by stipulating to the application to Hlinois law, they are waiving any right to recover
punitive damages from Boeing stemming from the Ethiopian Airlines Flight 302 accident.

2. Pursuant to the Ilinois Wrongful Death Act, at 740 ILCS 180/2(a), wrongful death
damapes are to be disteiinted to the decedent’s “surviving spouses and next of kin.” The
parties have stipulated and agreed that “surviving spouses™ shall be construed, without
Jimitation, to include any domestic partners of the decedent legally recognized under the
laws of the decedent’s domicile. The parties have further stipulated and agreed that “next
of kin™ shalt be construed to include afl persons who would be recognized as beneficiaries
of the decedent under the laws of [llinois and any parents who are or would be recognized
a8 Intestate heirs In the decedent’s domicile. Appendix A to this Stipulation, the entirety
of which (including the preamble) is incorporated by reference herein, contains the
complets Jist of all cases where the Plaintiff(s) allege there may be parents who are not
heneficiaries of the decedent under the laws of Tllinois but who are or would be recognized
a3 intestzte heirs in the decedent’s domicile and qualify 2s beneficiaries under the exception
to DNlinols law in this stipulaton. It is understood and agreed that except in those cases
listed on Appendix A, the “next of kin” shall mean only those persons who would be
recognized as beneficiaries of the decedent under the laws of Tinols.

3, The parties stipulate and agree that in the event of any dispwtes under this Stipulation
regarding distribution of damages, such disputes may be submilted by agreement of the
parties for resolution by the appoimted mediator, Hon. Donald P. 0°Connell, (Ret.).?

z Nothing in this agresment is intended to foreclose or govern how plaintiffs distribute
settlement or judgment procecds paid by Boeing.
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C. Coonfidentiality;

1. The existence of this stipulation and all of its terms are to remain strictly confidential at all
times, until it is filed with the Court or otherwise specifically waived by the parties.
Accordingly, upon receipt, the parties and theirundersigned attorneys accept and agree that
they sball not disclose the terms or provigions of this stipulation to any pevsan, other than
the lawyers’ agents or employees. In addition, Bocing may disclose the terms and
provisions of this stipulation to ils agents, employees, insurers and reinsurers, subject to
their agreement £ keep the terms and provisions confidential. The undersigned attorneys
for all Plaintiffs finther agree that their clients are bound to this confidentiality provision
and shall not distribute or disseminate any information about this stipulation to anvone else.
The parties shall specifically not disclose the terms and provisions of this stipulation to any
olher person with a claim or purported cleim against Bosing related to the 737 Max. The
terms and provigions of this stipulation shall specifically not be diselosed in the context of
any legal proceeding except the instant proceeding, unless necessary to comply with
applicable law or g court order. To the extent that disclosure of this stipulation may become
legally required in the comtext of any other legal proceeding, such disclosure shall, to the
extent legally permoissible, be done under seal and under the maximum aveilable
confidentiality protections.

2. The parties stipulate that the above confidentiality provision 1s & material part of this
stipulation. The parties further agree that any controversy or claim arising from an alleged
or actual breach of confidentiality will be subject to binding arbitration before the
Honorable Donald O*Connell, {Ret.), to determine an award of money damages. Any
award rendered by the Arbitrator may be enteced for judgment and collection in any court
having jurisdiction thereaf,

. Additional stipulations by the parties®:

1. Ttis agreed and stipulated that venue in this action is proper in the Northem Distriet of
1Hlinois, that the Northern District of Illinois ig a proper and convenient forum for this
action, that no party will challenge the projpmiety of the Northem District of Illinois as a
venee or forum for this action, and that the parties object to any change or iransfer of forum.
Accordingly, all cases that are not otherwise resolved by the time of trial will proceed
hefore a jury in the Northern District of Tllinois, consistent with the above stipulation.

2. Plaintiffs agree to release and waive all claims, inchuding but not Hmited to any claim for
puritive or exemplary damages, arising out of or related to the Ethiopian Airlines Flight

3 These provisions are for the Court and not for the bepefit of the jury.

4
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302 accident, other than currently operative claims for compensatory damages as alleged
in the Master Complaint.

3. Any trial in this matter between Boeing and any individual Plaintiff shall be limited to the
issue of compensatory damages. The jury shall be instructed that Boeing admits liability
for the Plaintiff’s compensatory damages proximately cansed by the Ethiopian Airlines
Flight 302 accident, and the jury’s roke is limited to fixing the amount of money that will
fairly and reasonably compensate the beneficiaries and the estste in accordmnce with
Chapters 30 and 31 of the Olinois Paitern Jury instructions, as well as Illingis Pattern
Instructions [.03B and 23.01B. The partfes have agreed that they will jointly propose to
the Court the use of Miinols Paitern Jury Instruction 1.03B as tendered in each damages
rial; “The defendant, Boeing, has admitted that it produced an aitplane that had an unsafe
condition that was a proximate canse of Plaintiff's compensatory damages caused by the
Ethiopian Adrlines Flight 302 accident. Boeing does not blarive any other person for the
Ethiopian Aijrlines Flight 302 accident, nor will Boeing argne that amyons else ig
responsible for Plaintiff's damages, in this frial. There are other issues you will need to
decide in this case.” The parties have agreed that they will jointly propose to the Court the
use of Illinais Pattern Jury Instruction 23.01B as tendered in each damages trial: “Boeing
admits that it produced an aimplane that had an unsafe condition that was a proximate cause
of Plaintiff"s compensatory damages cansed by the Ethiopian Airlines Flight 302 accident.
Boeing does not blame any other person for the Ethiopian Airlines Flight 302 accident, nor
will Boeing argue that anyone else is responsible for Plaintiff's damages, in this trial. You
need only decide what amount of money will reasonably and firly eompensate Plainiill
for those damages ™ Except as specifically provided herein, the fury shall not hear avidence
on. issues of Hability. The parties further agrec that no evidence ar argument about punitive
damages will properly be the subject of discovery or bo admitted in any compensatory-
damages-only trial in this consolidated action between Boeing and any individual Plaintiff.

4. It is apreed and stipulated that the parties will be permitted to Wiroduce all relevant and
admissible evidence at irfal regarding the decedents and their beneficiaries’ alleged
compensatory damages. This may include evidence of econemic and non-economic
damages for the beneficiaries, as well as the pre-impact, pre-death pain and suffering and
emotional distress of the decedent as permitted imder Illinois lew. The partics agrec that
damages discovery will continue after this stipulation is executed and entered. The parties
will have a right to discovery, including discovery propounded on third parties, regarding
issues relevant to wrongful death dumages and survival damages. The parties are in no
way giving up the right to discovery related to compensatory damages. It is undersipod
that the Plaintiffs intend to present an animation of the accident flight, with both Interior
and exterior views, to the jury. This animation may jnclude, but need not be limited to,
Flight Data Recorder data and any animation produced by Boeing. Boeing agrees it will
not ohject under Federzl Rule of Evidence 901 1o the authenticity of the Flight Data
Recorder daa or any Cockpit Voice Recorder audio or any animation o simulation it
produces.
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5. The undersigned attorneys for all Plaintiffs are authorized to enter into this stipulation on
behalf of all personal representatives for the estates of the decedents and all Plaintiffs who
have brought a case consolidated into this litigation under docketno. 19-¢v-2170 to recover
wrongful death and/or survival damages sustsined as a result of the Ethiopian Airlines
Flight 302 accident on March 10, 20194

4 The Estate of Samya Stumo and the Hstate of Jared Babu currently abstain from agresmont
or ohjestion to this stipulation at the time of cxecution, but the position of either or both estates
may be revisited af a later date.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

JDSE L. VIVAS; JOSHELYN VIVAS, a Mingr, )

B her father and next friend, JOSE L. VIVAS; } Mo, 06 L 005613
JACQUELYN VIVAS, a Minor by her futher and )

next fiend, JOSE L. VIVAS; JHARLENE VIVAR, ) Consolidaled with:

FILED DATE: 7/5/2012 3:54 PW  2017L008269

s Minor, by her father and next fitend, JOSE L. ) No. 06 L 0035614
VIVAS; GABRIEL VIVAS; and DIANA VIVAS, } No. 06 L 005643
) No. 06 L. 008545
Plaintiffs, } Mo, (36 L 008890
} ™o, 06 L 012809
1. } No. 061, 012811
} Mo, 06 £ 012812
. THE BOEING COMPANY, a corporation; )] Neo. (37 L 007016
- TRANSPORTES AEROS NACIONAL DE ¥ Mo, 07 L 008745
SELV A, 8.A., a sociedad anonima; and ] No. 07 L 008883
UNITED TECIINQLOGIES CORPORATION, ] MNa. 07 L 008850
& corporation, individually and doing business as ) No. 07 L O0389]
PRATT & WHITNEY J] e, (07 L OURO05
} Ne, 07 L 008907
Defendants. } MNo. 07 L GO3909

ORBER

This matter coming befors the court on Dafandanm’,. THE BOEING COMPANY and
UNITED TECHNOLOGIES CORPORATION, Motion (o Dismiss on the basis of forum sion
’ conveniens, thé court baving considured the writien subimissions and oral argumenis of the
parties, HEREBY FINDS AS FOLLOWS:

L Procedural Posiure

This case arose when a commuter airplune crashed while approaching an airport in
Pucallpa, Peru, Numerous wrongful death and survival actions alleging regligence and products

:'- liability were filed in Cook County, Hiineis. Currently, sixteen actions remain pending against

& The Boeing Company (“Boeing™} and United Technologies Corporation {*UTC™}. The

A-040
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Defendants brought this joint motion to dismiss and assert that Pern is & more converent forom
to litigate these ssues,
1. Delendants’ forum non conveniens motions arc fimely.

Plaintifis i the Rengifo and Rofas de Moral actions assert that Defendanis’ forum non
converiens rnotions are untimely. Supreme Couort Rule 187(4) states that the time for filing a
metion to dismiss or ransfer the action vnder the doctrine of foron non convenfens 14 no later
than 90 days afier ihe last day aliowed for the {iiing of that party’s answer, JIl. Sup. Ct. R. 187
{West 2008). In the present case, the Rengifo and Rojas de Meral actions wore removed to
federal epurt prior to the running of 90-day limitaticn. There is no time Iimitation to filing a
Jerum non conveniens motion in federal court. Thus, the 90-day linntation did not begin to run
untif both eases were remanded back to state court, Defendants’ forum non conveniens motions
were filed within 20-days after the remand. Thercfore, this court finds that Defendants” motiona
in the Rengife and Rojas de Moral actions were timely.

ITI.  Feruois an adegeate fornm,

At the vutset of a forien non convenisns motion, the court must consider whether there is
another adequate alternative fosumn that can resolve o plaintiff®s claims. Piper Arroraft Co. v
Reyno, 454 118, 235, 253 (1981}, Generally, ancther forum s adequate if the defendant is
amenable {o process in the altemnative forum, Piper divcraft Co., 434 LS, at 255, However, an
afttmati.m: forum cun be inadeguate if the application of foreign law would deny the plaintiff a
remnedy or treat the plaintiff unfairly, Philips Elecs. N.V. v. New Hampshire fns. Co., 312 1L
App. 3d 1070, [D85 (1st Dist. 2000). Still, an altemative forum may be considered adequate

even if not all of the same remedies are available, Piper Aircraft Co,, 454 U8, at 254-55.
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i1 the present case, the court finds that Peru is an adequate alternative forum. Plaintiffs
contend that Peru is not an adequate alfernative forum because: (1) a Pernvian court may decline
jurizdiction over e re:—ﬁle;i action; (2) Plainiif’s claims may be barred by Perw’s two-year statute
of limitations: {3) Peruvian faws do not provide for pre-trial discovery; and (4) the Peruvian
fudicial system does not provide for jury trials and is slow and corrupt, However, Defendants
have agreed to consent to jurisdiction in Pery, and Dwef‘endant_s have apresd to waive any statute
of limitation issues should they arise. Additionally, any procedura) differences, such as the
mability to cotumence pre-trial discovery or the insbility hold a jury trial, cannot be given much
weight. A lack of pre-trial discovery and the inability to bold jury kials are common procedural
difference throughout various judicial forums. And, giving undue weight to these factors would
malke an American forum more attractive to foreign Biigants. ;'%ee id. at 252, Thus, the
differences between Illinois and Peruvian law do pot completely deprive the Plzintifts of 2
reraedy. Finatly, there is no real evidence that Plaintifts would be treated unfairly by a Peruvian
couze. The public’s dislike for the judicial system is not objective evidence of corruption.

Therefore, this court finds that Pery ts an adequate alternative forum. ﬁc court rmust
next consider the plaintiff’s choice of forum and then weigh both private and public inferest
factors ta determtine the most appropriate forum,
IV.  Plaintiffy’ cheice of forum deserves less defcrence In this casc given the facts.

Before, weighing the private and public interest factors, the court rust determine how
much deference should be given to plaintifi”s choive of forum, Ellis v. AAR Parts Trading, Inc.,
357 III. App. 3d {1st Dist. 2005). While deference is typically accorded to a plaintiff’s choice of
forum, such deference is given less significance when the plaintiff is foreign to the chosen

forum. See, e.g., First Notional Bank v, Guerine, 198 111.2d 511, 517 (2002); Griffith v.
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Mitsubishi Aircraft International, Inc., 136 111.2d 101, 106 (1990).  Btill, the court must keep in
mind that less deference is net the same as #o deference. £ilis, 357 111, App. 3d at 742, citing
Dawdy, 207 TI.2d at 174, Therefore, “the defendant must show that the plaintitf's chosen
forum 18 inconvenient to the defendunt and another forum is more convenient to all parties.” 4.
In the present action, the injuries occurred in Perv and none of the decedents were United
States citizens or Cook County residents. 8ix of the personal injury Plaintiffs are United States
citizens; however, they are all residents of New York. Given that none of the Plaintiffs are

Illinois residents, the court will give less deference to the Plaintiffs” chosen forum.

FILED DATE: W5i201% g:54 BM 201 7LO0E269

v, Despite giving less deference to Plainiitis’ choice, the facts of this case lusfraie that
the private and public interests factors do not favor dismissal for forim non conveniens.

The relevant private intercst factors include: the convenience of the partes; the relative
a5t of access fo sources of testimonial, documentary, and real evidence; the availability of
compulsory process to secure ativndanve of unwilling witnesses; the cost to obtain altendance of
willing witnesses; ihe possibility of viewing the premises, if appropriate; and all other practical
considerations that make a trial casy, expeditious, and inexpensive. Dawdy v, Union Pczcéﬁc
Raifrogd Co., 207 TiL24 167, 172-73 (2003).

The relevant pubtic interest factors include the administrative difficulties caused when
hlipation is handled in congested venues instead of being handled at its origin; the unfaimness of
i:t]pnéingjur}r duty upoen residents of & counly with to connection to the litigation; and the
interest in having local controversies decided iocaily. J4. Tn essence, the ultimate test turns on
“whether the relevant factors, viewed in their totality, strongly fivor transfer to the forum
suggested by defendant.” I at 176,

Turming ‘o the private interest factors, the relevant facis include that both of the

Dctendants in this case are United States corporations. Onc of the Defendants, Boeing, i3
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headquartered in Cook County, IHinots. Potential trial witnesses and sources of proof are
scatiered throughout Washington, Connectiont, Washington 13.C_, and Peru. The accident site is
in Peru. Finally, Plaintiffs’ and Defendants” counsel have offices in Cook County, Iinois,

Iefendants’ main contention is that an Ilinois court cannot compe! the production of
Peruvian witnesses, dDGuHIBn:LS, or records. Howevoer, the same is tree of the United States if this
case was heard in Peru. Whal is more, when potential trial withesses are scattered among
variols states and countries, no single forum can be more convenient than anothey, Defendants
have not submitled any affidavits asserting that a trial in Cook County is inconvenient for any of
the w.imessas, The court alse tecomizes that this is a products liability case and the documents
relating to the design and manufacturing of the plane and the cngine are in the United States.
Finatly, in a products Hability case, the site of the accident is less imporiant becavse, “there i3 a
more gencral intevest In resolving a claim concerning an allegedly defective produet and jury
views af the accident site are generally unnecessary.” Amsnerman v. Raymond Corp., 379 1L,
App. 3d 87K, 886 (Ist Dist. 2008). For these reasons, the court finds that the private interest
factors do not weigh strongly 1 favor of dismissal,

Turning to the public inferest factors, the relevant facts melude that the accident oecurred
in Fery, mvolved numerous Peruvian citizens, and was investizated by Peruvian suthorities.
However, Boging is an linois corporation, is headquartered in Cook County, and does business
in THinois. Additionally, Txefendant UTC does business in Tilinois and has its registercd agent in
Cook County, iinois.

Apam, the court is reminded that in a products liability case the site of the accident is

lesy impﬂﬂaﬁt. And, while conducting business in 3 particular forum is more rolevant when

considering issues of venue rather than forum non converiens, Tlinois residents have an interest

5 A-044



Case: 1:20-cv-04457 Document #: 53-2 Filed: 12/27/21 Page 7 of 41 PagelD #:618

in resolving a matter when an Hlinois corporation, like Boeing, who takes advaniage of Dlinois
law, is involved in the Litigation. Finally, coutt congestion is only one factor to consider, and
Drefendants have not shown that o Peruvian frial would takﬂl place more quickly than a toal in
Coak County, Therefore, Defendanis bave not shown that the public interest factors strongly
favor dismissal, .

Accordingly, in applying the above factors to the case at bar, the balance of the private

U=

and public interest factors do not strongly favor dismissal and the Plaintiffs’ choice of forum

should not be disturbed.

FILED DATE: 7572093 8:584 PM 20171006269

I'T IS HEREBY ORDERED:

Defendants’ Motion to Dismiss on the basis of forum non conveniens is denicd.

e R

JUDGE WILLIAM D, MADDUX

“uneene ]

DORGTHY BROWN
GLEEI(FEF THE GHBQUIT COURT

BE
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEFARTMENT, LAW DIVISION

YAVUZ ARIEL, Special Adwsnisirator, et al, )i
] Mo, (&8 L g12559
Dlaintifts, 3
) Consolidated with:
} No. 08 L 012599
) No. 48 L 083207
) No. 08 L 012604
) No. 08 L 0]26235
) No. 08 L. 013147
) Ne. 08 L 013260
) No. 0% L Upatic
)

THE BOEING COMPANY, et al.

Crefe nda s,

ORDER
This matter commng befors the court on ]ZZ-H:1”t=:rh;:]a1'its‘~ THE BOEING COMPANY . et al.
Motinr to Dismiss on the basis of forum won conveniens, the courl having considered the written

submissions and oral arguments of the partiss, HEREBY FINDS a8 FOL LOWS:

L. Procedural Posture

This case arose when 2 conunuted airplans crashed into mgwntainous @rram whise
approeching an atrport in Jsparta, Teckey, Plaintiffs ave representatives of thicty-two o the fifty-
seven individuals wha died i the crash, Pleindtffs brought claims for product ltability, wrangful
death, end negligence in Cook Cournly, [llinois. The Defendants brougiit this motion ta dismiss
and zsser (hat Turkey, or alternatively, the Siate of Washingron, .:i&-' # moere conyvenient forum o

litigate thoss iasues,

. Turkey is an adequate forum.
At the outset of a foewn o converiens malion, the court must consider whelher there 14

another adequare albermative fomuen that can resolve a plaintefs claimas, Piger diveraft Co. v,
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Reyaa, 454 118, 235,255 (1981, Generally, acclher forum is adequate if the defendant s
amenable 1o process in the alternalive forum, Piner dirgraft Co,, 454 U.S al 255, However, an
alterpative [orum can b{; naclzguate ifihe application of foreign law would deny the alaintiff a
rermedy or treak the plamtif¥ unfairly, Phdips Elecs. MV v New Hampshive Ins. Co., 312 11
App, Jel 1070, VRS sl Dist. 20008 Slh anallzrmative fonum may be considered adequeate
evien if ngt all of the same remedies are available, Piper .4:'rcn:?ﬁ Co., 454 U.5. al 254-55.

In tie presenl case, the court finds thal “]_‘urkey is an adequate alternative forum.
Flaintiffs coatend that Tuckey o not an adegeate alrerpative forem because: (1) 2 Turkish court
may decline junsdiction gver thess defendants; (2) Plaintiffz’ ¢laims may be barred by Turley’s
statute of limitations; (3} Turkish law docs not provide for pre-tnial discovery; and (4] Turkey’s
requirstnent that a claimanl pay 4 courl fee of 5.4% ol the amount of the substantive elgim, one-
fourth of which must be paid prier 2o filimng suit, imposes a significant barvier on the Plaintifls,
However, Defendarnis have agreed to consent o jurisdiction in Turkey and accepl seevice of
process there, which estanlishes availability. Additionally, a.n_v procedural differences, such as
the imabiliey Lo condugl re-triai discovery should oot be given much weight. See id. al 252
{sxplaining strict liability remains primatily un Acmerican noovation, jury trials are almost
alwaye available in an American (orum, while they may not be available in a foreign civi] law
forum, and discovery is mare exlensive in American than i foreign eourts). Thus, oving undue
weight Lo a lack of pre-triah discovery would make an Arerican forum mdore attractive Lo forelgn
litigams, Accordingly, the differences between IHinois and Turkish law do not completely

deprive the Plaintiffs of a reredy.
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Therefore, this courl finds that Turkey is an adequate alternaive forsm, The courl st
next consicer the Plaineiffs’ choice of torum and then weigh both private and public inicrest

factors 1o determine the most appropriats forum.

[1I.  Plaingits’ choice of forum deserves less deference in this ease given the facts,

Before weighing 1he relevan private and public interest fuctoes, the courl niuwst delermane
how much deference should be given ta plaintifi"s chaice of forum. Langeahorst v. Norfolk
Southern Xy Co., 215 i1 2d 430, 448 (2006). A plaimiff’s cheice of forunt is Lypically 2
“substantizl” factor in deciding a forum non wnvmr.!'.enf metion, Daosdy v Unfior Pacific R,
207 .24 167, 172 (2003); Griffith v. Mitsubishi Aireraft internarionsl Ine, 136 1124 100, 106
(1990, However, such deference is given less sipnificunce when the plainlifl s not a resident aff
the chosen forum, See, e.g.. Daudy, 207 U1 2d at 173-176; First Mational Bank v. Guerine, 198
Nl2asll, 337 I{li}ﬂ;}; Griffith v. Mitsubishi Aireraft internationad. Ing., 136 11.2d 191, 106
(1990Y. Thereforz, "the defendant must show thai the plainti{l's chosen forean is ingonvenient to
the defendant and another forum is mmﬂl convemien: 1o ail paclies.” Eiffy w AR Parny Drading,
ine., 357 1N, App. 3d 723, 742 (L5t Dist, 2008), citing Dawdy, 207 3{.2d at 174, Siill, \he court
must keap in mind that Jess deference is not the same as ng deference. /o,

in the present action, the aceident occurmed in Turkey. Thirty-one of the thitly-two
decedents represented in this achon were Turkish cilizens and residenes of Turkey, One
decedent was & dual Turlkish/U.S, citizen but resided i Turkey at the tesie of the accident and
one decedant was a citizen and resident of Ausiria

Only one of the Plaint:(fs is a United States citizen; however several are United States
residents. Yavuz Arik is a citizen and resident of the United States, presently residing in

Maryland. Folga Tezoan is a citizen of Turkey but ig cwrontly a resident in Chicago. llinais,
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Vedal Yasar Kurnaz is a citizen and resident of Austria. The averwhelming majority of the
plaintiffs roside i Turkey, Given that anty one of the plaintitfs resides i [lhinois, the covrt will

give less deference to the Plaintilfs' chosen forum.
IV, Desplte giving [essl deference o Plainiifls® choice, the Tacis of this cuse illustrade thai
the private and public interests factors do not favor dismissal lor forwm aon corvaniens.

The relevant private inleresl fctors include: the convepience of the parties; the relative
ease of agcass to sources of restimonial, documentary, and real evidence; the availability of
compulsory process (o secure attendance of unwiiling wilnesses; the cost to oliain atendance ot
willing witncsses; the possibility of viewing the prenuses, if appropriate; and all other practical
considerations that make a trial easy, expeditious, and inezpensive. Deowd) v Dnion Pocific
faifrond Co., 207 [IL2d 167, 1 72-T3 (2003}

Tkz reievant pubhic interest factors include the admintsteative difficullics caused when
litigation = hasdled in congested veriues instead of bemg handled at its origin; the uafaimess of
ITTIRASING Jury gty upon vesidents of a cousty with no comnection i the litigalion; and the
interest i having local controversies decidad locally, /0. In essence, the ultimate lest wrns on
“whether the refevant factors, viewed in their tokality, slrongly favor ransfer to the forum
supgested by defendant.,” f4 ar 176

Tuming (o the privale interest factors, the relevant faots nchuds thal all of the Dedgndants
in this case are Lnited States corpatations. Two ol the Defendants, Bozing and MeDaonoell
Douglas, are headguartersd in Cook County, [Hliceis. Honeyvwell International Inc., the
manufacturer of the Enhanced Ground Proximity Waming System ab issue in this case, s a
Detaware corporation with s headquarters in New Jersey and daes business in 1linois and

malRtains o registersd agent [or service of process in 1linois. Potential trial witnesses and
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gvidence in this case are scatlered thraughout differenl countries, including the United States,
Turkey, the United Kingdom, end Austria and throuphoul differens stales, inchuding Whashingrean.
Arizona, Marviand, New York, and Florida, The accident sate i5 in Turkey. Furally, Plamtitts”
and Defendsnts” counses have offices in Cook County, [lingis,

Defendants’ argue that an fllinois court cannit cnm;::f:i the production of Turkish
witnesses, documents, or recards, However, the same 1s trug of the Untited States it this case was
heard in Turkey. While Defendanis have agreed to prodace all of the relevant LS. product
witnesses and documenls e Turkey, there may be other documentation and witncsses outside of
Defendants’ sontral which Plaintiffs’ would not be able to aceess in 2 Turkish courl. What is
more, when potential (sl witnesses are sceftered among varions states and countries, no single
forwm can be more convenignt than another. See Dawey, 207 [1].2d a0 i 83-84; Guerine, (98
I1.2d at 526, Defendants have not submitied any affidaviis asserting rhal a trial i Coole Cownty
iz inconvenient for uny of the witnesses or that Turkey or Washingtan iz mare convenient, The
court 2isa recogmizes that this is a produets liablity case and the documenis relafing to the design
and manulucturing of the Fabansed Ground Froxinuty Warning System 5 in the Lniled Stales.
Finaliv, in o products lishiity caze, the site of the accident is less important becawse, “there i3
Mo geueral nterest it resoivieg a elaim copcesning an aliegedly defective product and jury
views of the scoident s1te are generally unnecessary” Ammerman v, faysond Corp. 379 10
App. 3d 878, 886 (st Nist. 2008). For these reasons, the cowrt Tinds that the private interest
factors do tot weigh strongly in favor of dismissal,

Turmtng i the public interest feclors, the refevant facls includs that the accident ocourred
in Turkey, fovolved all Tuekish citizens avd one oual Turkish/ULS. eitizen, and was invesngared

iy Turkish autheorities. Howewver, Boeing and MeDounell Douglas are headguartersd in Cook
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County ard do business in [Hinows, Additionafly, Honeywell Intemational does business i
[llingis and has a vegestered agent in Hlinais.

Again, the cotrt is reminded that in a products habitity cuse lae site of the accident is
less importait. And, while condugting business io 4 parucular forum s maore relevant when
considering issues of venue rather than forum non conveniens, llino:s residents have an interest
i resokving & matter when [tingis corporations, like Boeing and McDonnell Douglas, who ke
advaritage of illinois law, are invalved in the liigation. Finally, cowrl congestion is only one
factor 1o consider, and Defendants have not shown that a Turksh trial would 1ake place more
guickly than a trial in Coolk Coznty, Therefore, Defendants have not showr that the public
iterest tactors strongly favor dismissal,

Acrcordinghv, in appl‘ying lhe abosve factors o the case at bag, the balance ot the privaie
and public mterest factors do not strong.y Aver dismussal (0 Turkey and the Plaintiffs” chowce of
forwm should not be disturbed.

V. While the State of Washingten is an adequate loruam, the privaie and publie interest
factors do not favor dismissal tor fortem aon conveniens.

Plaintitts contend that the relevant private and public interest tactors do g tavor
disrrmssal io the State of Washielon: however, they hawve made little, 1Fany, effors lo esiablizh
that the State of Washingloo would not be an adequate altemﬁtivz forum. Accordimgly, the coud
finds the Deiendanty’ ofler, as a condition of dismissal, to consent & ;urisdiction w Waskiingran
sufficiently establishes Delfendants” avui.iabitity i the Slale of Washington and Lhat the State of
Washinglon would be an adeguels forum.

Considering the private and public interest faciars, the court finds that they do not weigh

strangly m favor of dismissal. Of the privale interest factars, Delendants argue that the majority

5
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of documents and witnesses relaled 1o the design and manu (aciure of the Enhanced Ciround
Proximuby Warning System are in or near Washington and also that Washmgton s more
proximatzly lgcated t California, where McDonnell Douglas designed and manufactured the

subject airerafl. However, a5 stated above, tial wilnesses end evidence ane scullered tiroughuui

clifferent states, Thus, no simale faremn can be more converieni than anpther. Sumlarty, the courl

does net find the proximity of California 1o Washingtou to be & significant factor in this age af
telecomumuiications. Of the public interest factors, Delendants argue that Washinglon is a more
eapediios juriﬁdimiurl. Honwewver, cowt cengestion is but ong factar 1o consider and cain
overcome oy strict adherence 10 a case management order. For these redsons, the private and

public inurest factors do not weigh in favor of dismissal to the State of Wasmington.

IT (5 HEREBY ORDERERD:

Detienrdants’ Motion 1o Dismiss on the basis of jorum non conveniens is dened,

JUDGE WILLIAM D. MADDUX

| JUDBE WILLIAK 1. MADDUX-T55%

FeR 182010
RETHY SROWN

clalSEEIE ST foonT

imu—--mm,

|
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIL3S
COUNTY DEPARTMENT, LAW DIVISION

Rani Wadea, et. al,
Plaintiffs, No. 18 L 12631
i Calendar B
The Bosing Company, a corporation, Judge Daniel T. Gillesgis
Defondant.

ORDER

This matter is before the court on Defendant The Boeing Company’s motion
to dismise for forum non conveniens. The court must deny Boeing's motion to
dismiss because Boeing has not shown that the relevant private and public interest

factore “stromply favor” transfer,

L

The courts of England and Wales are un available and adequate alternative
ferrum.

An alternative forum is generally adequato “when the defendsnt is amenable
to process in the other jurisdiction.” Piper Aireraft Co. v. Reyno, 454 U.8. 235, 256
(1981). Tha adequacy of an alternative forum does not depend upon the availability
of the same remedies, but rather upon whether plaintiff will be deprived of &
_remedy or trested unfaivly, Id.

Here, the declaration of John Ross, Q.C, establishee that the courts of
England and Wales axe an available and adequate alternative forum for Plaintiffs
to bring their claims against Boeing.

The courts of Bngland and Walas are an available and adegquate alternative
forum. :

I1.
The court accords Plainéffs’ choice of forum less deference.
A plaintiff usually has a substantial interest in choosing the forum, however,

the plaintiffs interest in choosing the forum receives somewhat less deference when
neither the plaintiffs residence nor the site of the aceident or injury iz located in the

!
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chosen forum. First Notl Bank v. Guerine, 198 I11. 24 511, 517 (2002). [llinois courta
have noted that less deference is not the same as no deference. Elling v. State Farm
Mut. Auto. Fns. Co., 291 [I1. App. 34 311, 318 {1897,

Here, none of the Plaintiffs reside in Cook County. The accident did not occur
in Cook County. None of the Plaintiffs’ sustained injuzies in Cook County. As such,
the court affords Plaintiffs’ cheice of forum somewhat less deference in this lawsuit.

Tor the forepoing reasons, the cowrt accords Plaintiffs’ chaice of fornm less
deference.

III.

“A forum non conventens motion causes a court to look beyond the criferia of
vonue when it considers the relative convenience of a forum * Dawdy v. Union
Parifie R.R,, 207 111, 24 187, 182 (2003). “An integral part of the forum non
conpeniens analysis ig fairness to the litigants and convenience to those that will be
called to testify at trinl.” Id. at 184, Focusing on the notions of fairness and
convenisnce, [linoia courts must balance the private and public interests in
determining the appropriate forum in which the case should be tried. Id. at 172,

V.
‘The private interest factors do not afrongly faﬁnr transfer.

The private interest factors ere (1) the convenience of the parties; (2} the
relative ease of access to sources of testimonial, doecumentary and real evidence; (3)
the avallability of compulsory procese to secure atiendance of unwilling witnesses;
{4) the cost to obtain attendance of willing witnesses; {6) the pozsihility of viewing
the premisens, if appropriate; and (6} all other practical considerations that make a
trial sasy, expeditious, and inexpensive. Id, at 172,

The Orsf private interest factor, the convenience of the parties, is neutral,
The court presumes that Cook County is a convenient venue for Plaintiffs because
that is where they filed suit. However, all of the Pleintiffs live in Northern Ireland
or Enpland, Moreover, all of the potential independent eyewitnesses and damage
witnesses reside in Heypt, England or Northem Ireland. However, Bosing has its
corporate headquarters in Cook County, IHinois. it would be all but ineongrucus for
Booing to atgoe that its own home eounty is inconvenient. Kwasniewski v. Schoid,
153 TIL 24 650, 566 (1892). Additionally, the affidavit of Boeing’s Divector of Product
Safety fails to state that Cook County would be an inconvenisnt forum for himseif
or any cther potential Beeing witnesses,
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The second private interest factor, the relafive eass of sources of testimonial,
documentary, and real evidence, is neutral. The many potantial trial witnesess ars
seattered across Northern Ireland, England, Egypt and the United Staias. Aa was
discussed earher, (i} the court presumes that Cook County is & convenient forum for
the Plaintiffs because they filed enit here and (ii) Boeing’s motion is void of
affidavitz estahlishing that a trial in Cook County would inconvenience their
witnesses, As a resnlt, Boeing's contention that a Cook County trial would
inconvenianee their witnesses is speculative, “While a trial court ie within its
discretion to consider the inconvenisnce of withesses withaut uffidavits from each
wilness, the pessibility of inconvenience waneas ... and the burder remains, at all
times, on the defendant to provide proof showing that the requested transfer is
gtrongly favored.” Johnson v. Nash, 2019 1. App (1at} 180840, [F 60 (internal
citations omitted),

Regarding the location of documents, the documents are portable. Finally, the
location of real evidence is neutral.

The third private interest factor, the availability of compulsory process, is
asuiral. Although most of the potential witnesses reside in Northern Ireland,
England or Egypt and are thus not subject to the subpoena power of any Illinois
court, it is nnlikely un Iflincis court will have to compal any of the 26 Plaintiffs tn
tastify in the event this lawsuit goes to trial. Moreover, Boeing and ite poteniial
trial witnesser are subject to the subpoena power of IHinois courts.

The fonrth private interest factor, the cost of obtainivg the attendance of
willing witnesses, iz noutral. Althoupgh most of the potential trial witneeses roside
in Northern Ireland and England, they — not Beeing — will bear the cost of
travelling to Cook County for a jury trial.

The fifth privato interest factor, the possibility of viewing the aircrafl, is
neutral. It is unlikely a jury’s viewing of the aireraft would illnminate any of the
isgues of this case because this lawsuit allsges that Boeing is liable to Plaintiffe’ for
manufacturing a defective Environmenta! Control System. To hold Boeing liable,
jury would need to hear the testimony of expert witnesses rather than viewing the
afr-conditioning cireuitry of the airernft.

The sixth private interest factor — other pructice] consideratipns that would
make tri:_al easy, expeditions, and lass expensive —ia nentral.

The private intersst factors do not strongly favor transfer.

V.

The public interest factora do not strongly favor transfer,
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The public interest factors include (1} the interest in deciding localized
eontroversios loeally; (2) the unfairness of imposing the expense of trial and the
burden of jury duty on reeidents of a eounty with little connection to the litigation;
and (3} administrative difficulties presenied by adding further litigation to the court
docket in an already congested forum. Dawdy at 173, The need to apply the law of a
foraign forwm is also a significant public interest factor for interstate forum non
conventens motions, Gridley v. Stale Form Mut. Auto. Tns. Co., 217 I1L. 2d 158, 175
(2005).

The first public interest factor, the interest in having lecal matters decided
locally, favors trial in Cook County. The residents of Cook County have an interest
in deciding thir controversy becanse Boeing has its principsl place of business here,

The second public intsrest factor, the fairness of imposing the expense of trial
and the burden of jury duty on a county with little connection to the litigation, ia
neutral, Hecawse Ceok Coumnty hes g strong connection to this Htigation, this factor
15 not ralevant as Cook County does not have only a “little connection” to this
Litigation.

The third public intevest factor — docket vongestion — slightly favora
transferring this lawsuis to the courts of Bngland and Wales. The amount of time
from filing to verdict in jury cases is a relovant statistic for the court to considar. In
2017, the most recent year in which statistics were available, the average delay in.
Cook County was 32.2 months. Ia the courts of England and Wales, the AVerage
delay is 3¢ monthe acearding to John Ross, Q.C. Because the amount of time
between jurisdictions in nominal and John Rose' resolution statistic does not
consider jury verdicts in excess of $50,00{ USD, this factor carries Httle waight.

Ths public interest factors do not strongly favor transfer.
VL.

The burden is on the defendant to show that the relevant private and public
interest factora “strongly favor” the defendant’s choice of forum to warrant
disturbing plaintiff's choive, Langenhorst v. Norfolk Souther By, 219 Tl 2d 430, 444
{2006} (internal citation omitted), The private intorest fagtors are not weighed
against {he public interest factors; rather, the trial court must avaluate the total
cireumstances of the case in determining whether the defendants have proven that
the balance of factors strongly favors tranefer. Id. (internal citation omitted). The
defendants must show that the plaintiffs chosen forum is inconvenient to the
defendants and that another forum is more convenient to al! parties, Jd. However,
the defondanta cannot assert that the plaintiffs chosen forum is inconvenisnt to the
plaintiff. IZ, Unleas the balance of factsrs strangly favors the defendants’ choice of

4
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forum, the plaintiffs choice of forum should rarely be distﬁrbed. Id, {internal
citation omitted).
¢

Boeing has not met its burden because it has not shown that the relevant
private and public interest factors “strongly faver” transfer of this case to the courts
of England and Walas.

For the foregoing reasons, T IS HEREBY QRDERED:
L. The forum non conueniens motion is denied. % E.-)Db-—i

2. The case is entered and continued for completion of written discovery on
at AM,

e Judge
BN Gillesgh

EVTLE o
et Cont 159 Jf A

Judgn Daniel T. Gillespie No. 1607
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LNPURLISHED OPINICHN. CHECK COURLT RUILLES BEFORE CITING.
NOTICE: This arder was filed under Supreme Court Rule 23 and may not be cited as precedent by any party
except in the limited circumstances allowed under Rule 2a{eX1).
Appellate Court of Hlincis, First District,
SIXTH DIVISION.

Tracy REICHANBACTI, Personal Representative of the Heirs of Fabian Roichenbach, Deceased, Plaintff-
Anpellees,
V.
HONEYWELL INTERNATIONAL, INC., a Corporation; Friedrich Christiun Flick; and Heico Ohmite LIC, a
Lirniled Liahility Company, Defendants
{Heico Ohmite LI.C, a Limited Liability Company, Defendant-Appellant).

No. 1-18-1480

i
MARCH 23, 2014

Synopsis

Background: Airplane passenyer’s wife, a resident of Switzerland, brought product lalility action against manulaclurer of
part mcorporated iro airplane’s autopilot, which allegedly fhiled and causcd fatal airplane crash in France. The Circuit
Court, Cook Counly, No. 16 L 11993, Kathy 8. Flanagan, I, denicd manufacturer’s motion to dismiss or transicr on the

grounds of forum non conveniens, Manufacturer’s petition for leave (o [tle un interlocutory appeal was granted.

The Appellate Court, Cunningham, 1., held that the Circuit Cowrt was not reguired to gremt manufacturer’s motion to transfer
case to adjacent county.

Adtiirmed,
Procedural Posture(s}: Inletlovulery Appeal; Motion to Dismiss for Torum Non Conveniens.

Appeal from the Cirenit Count of Cook County. No. 16 L 11995, Honorable Kalhy M. Flanagan, Judge Presiding,

ORDER

JUSTICE CUNNINGIIAM delivered the fudgment of the court.

*19 | Held. The trial court did not abuse ity discretion in denying the detendant’s forum non conveniens motion to transfer
the lawsuit to DulPage County.

T 2 The defendant-appellant, Heico Ohmilc 11O, appeals from the judgment of the cireult courl of Cook County denying its
WESYLAW D ) im ! 21 R
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motion to dismiss or transfer based upon the doctrine of forum aoa crmveniens, For the following reasons, we alfirm the
judgment of the circuit court of Cook Connty.

T3 BACKGROUND

1 4 The plafriff-appellee, ‘Tracy Reichenbach, personal representative of the heirs of Fabian Reichenbach, decensed, is a
resident of Switzetland. She inildated this matter after her hushand was killed in a plane crash thal securmred in France on
Avgnst 24, 2012, Her husband was Myinge back to Switzerland on s chartered flight following a buginess inp in Relgium, The
plane encountered scvere weather, and ullimately crashed near Solemont, France. All four people on board were killed.

T 5 The plaidi(T liled sn amended complaint agaiist the defendant in the cirouit courl of Cook County.! The complaint
alleged that the plane™s autopilot, which was designed and assembled by HHoneywell, [ailcd during the severe weather and
caused the planc o crash. The complaint alleged that the defendant designed, manufaclred, and sold to Honeywell, the
reststors (define in 3 foomote) that were incorporated into fhe autopilot installed on the plane. The complaint further alleged
that the resistors were doleelive and unveasonably dangercus at the time they left the defendant’s conlrol.

1 & The defendant liled a motion to dismiss the amended complaint on the prounds of forum ron cosveniens® pursuant to
Supreme Courl Ruele 187 (eI Jan, 1, 2018} {hereinatter, the foram ron convenizas motion). In ils fivrim wow corvenieons
motion, the defendanl srpoed that the kawsuit lacks any connection to Iinois, olher than the Fact that the detendant’s
headquarters ane |ocuted in DuPage Cownty, Illinois, The defendant urged that Swikeerland i the jurisdicion with the most
cotnections 10 Lhe lawsuit and has the greatest intersst in the outcome. The delendant allematively argued that, should the
lawsnit rermain in Hinois, it should be transferred to DuPage County, where the defendant’s headguarters are located, becanse
Cook County hay “absolutely ne connection™ to the lawsuir,

T 7 'The plainti Ff's respumse to the form non conveniens molion argeed that ineis has 2 sufficient commection to the lawsuit,
primarily becavse the defendunl manytactyved the resistors at issue in Illinois. The plaindi(Ms response did not specitically
address the defendant’s alternutive arpyment that the lawsuit should be transferred from Cook Counly o DulPage County.
However, the plaindlf did attach 4 copy of the defendant’s repistration with the Illinols Seerclary of State for the year 2017,
which identilicd Caok Counly as the location of the defendant’s principal office.

*24 & The defendunt filed a reply memorandum in support of itg forum mun converiens motion. The reply memorandum
atlached an affidayit from its president. which stated that the defendant’s headquarters are located in DuPage County, not
Cook County.

19 The fmial court then entered an order denying the delendant’s foruer Ao comveniens motion in its entirety. The trial courl's
analysis focused primarily on the defendant’s clain Lthat Swirterland is the more proper forum. The telal court’s order
weighed the factors relevant to a forwm s conveniens analysts. The court found that “Twhile both Iilinois and Switserland
have a significant interest in this matter, it cannot be said thal Switzerland has a sigmficantly greater interest.” The court
noled that the plaintiff is not a resident of Cook County, and neithet was her deceased husband, and so her choice of forum iz
enlitied to less deference. Yet, the cowrt acknowledged thal “Jesy defercnee does not equate with #o deference, and a
plamtiff's choice of forum must prevail if there iz not & sustaining ol Lhe burden of proof by the moving party that a balancing
uof the factors weigh srrosgly In favor of the supgested forum.” (Emphasis m oniginal.) The court found that the defendani
fuiled to meet its burden of demonstrating thal the relevant factors, when viewed in their totality, strengly favored
Switzerland as the lawsuit’s forum. The court then eomcluded: “Further, while the defendant has alternatively argued thal Lhe
case should be transterred to DuPage County. it has not [met] its burden in showing that the factors strongly weigh in favor
of the transfer to the adjacent county ™ This appeal followed,

110 ANALYSIS

. 2 I lairr 3
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T 11 Although the trial court™s erder denying the defendanl’s furume non conveniens motion was nol a final order, we note thal
we have jurisdiclion to review this matter as the defindant filed a timely petition seeking lease to [le an intsrlocutory appeal
pursugmt o Supreme Cowd Rule 306{a)(2) (off. Nov, 1, 2017), which this court granted. [l S.Ct B, 3068(c)(1} (eff. Nov. |,
2017},

Y| 12 The defendant’s brief presenls a simgle issue: whether the trial cousl abused its discretion when it denied the defendant’s
Jorum won copverigas motion Lo transfer the lawsuit to ThiPage County 3 bt asks us to reverse the trial court™s judgment and
transfer the lawsuir io DuPage Coonty,

1 13 The defendant argues that Lhe trial cowt failed to actuaily underlake any analysis on the issue of whether the Lawsuit
should be transferred to DuPuge County, and instead only focused on whether the lawsuii should be transferred to
Switzerland. The defendant ¢laims that, bad the cowt engaged in the proper forum son convesticas analysis, it would have
transterred the lawsuil lo DuPage County, where the defendant’s headguarters are located. The defendant afso claims that it
does not have any corporale affices or facilities in Cook Counly, that the plaimtiff does not live in Cook County, and that
there 15 ne other factal link or public interest factor connecting the lawsuit 1 Cook County.,

1 14 The plamtidf counters thal the migl court did in fact carefully consider all the forem ron convenieas arguments in the
defendant’s motion, The plainti(T notes that the factors analyzed in the wial court’s order apply equally to both interstate and
intrastate forim wost convenieny, The plaintift argues thal the trial court properly denied the defondant's forwm non
copverdens motion because the defendant could not moel ils heavy burden of proof based solely on the fhct that its
headquarters are located in DuPage County. The plaintiff additionally elaims that there is a sufficient connection between the
lawsuit and Cook County because the defendant previously manufactured its resistors, possibly including the ones at issue in
the lawsuit, in Cook County until it moved its manufaciuring faeility to Mexico in 2003. The plaintifFalso points our that the
defendant’s corporale registration with the Illinols Scorolury of State lists its principal office in Cook County, which the
defendant argnes is an “administrative oversight ™

*3 9 13 If more than one potential forurn for a lawsuit exisis, the cquitable doctrine of forim s convenizas may be invoked
to determing the inost appropriute forum based on fairness and convenicnce, Duaid 1. Baxter Hecltheare Corp, 392 111 App.
2d 757, 763 (2009). This doviring allows 2 trial cowt to deeline junsdiction when trial in anothor Torum would better serve
the ends of justice. Penedics v Abhorr Labs.. Inc, 2018 (L App (15t} 180377, 7 27, Forum non conveniens ts applicable when
the choice is batween interslate forums, as well as when the chofee 3s between infrastate forums, fof

T 16 In resolving forwn non conveniens questions, the triyl court must balance private interest factors as well as public
Interest factors. Creded, 392 (11 App. 3d at 76568, Privale interest factors include: {1) the convenience of the parties: (2} the
refative case of sceess to sources of testimenial, documentary, and real evidence; and (3) uli other practical problems that
make trial of u case easy, expeditious, and incxpensive, f4 at 766, The public inerest factors melude: {1} the nlcrest in
deciding lovalized controversies locally; (2) the unfaimess of imposing the expense of a trial and the burden of jury duty on
residents of a county with little connection to the litigatiun; and (3} the administrative difficullics presented by adding firther
litigation to court dockets in already-congested forums. fd

1 17 The trial court must evaluate the total circumnstances and facts of the case in deciding whether the defendant hag proven
that the balance of factors strongly favors transfer. £ A trial cowt has considerable discretion in ruling on & forum mon
copvenieas molion, and its decision to grant or deny that metion will not be reversed absent an abuse of discretion. fif alL 765,
An sbuse of discretion will be found where no reasonable person would take the view adopted by the irial courl. fiafe v
e, 2N 8 L App (1st) 180280,  25.

1 18 We are not persuaded by the defendunt’s argument that the trial court did not engags in a forum #on convenicny analysis
belore decliming the defendant’s request to tramsfer the lawsuit to DmPage County. The trigl court stated in its order: “while
the defendant has allematively argued that the case should be transferred te DuPage Counly. it has not |met] its burden in
showing that the factors strongly weigh in faver of the transter to the adjacent counly ™ “The fact that the trial court did not
explicilly explain its reasoning does nol sugpest that the court tailed to engage in a thoroush analysis. A review of the Lriul
courl’s order dernonstrates that the trial court applied the analysis which the trial court ysed for Switzerland was also
applicable to DuPage County. The trizl court spelled out those factors relevand frum non corveniens factors in this case,
Morcover, the trial court was not required to spel] out its reasoning in detail, as irial courts are merely exconraged Lo beave a

i

il g o claim
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butler record of their forum ron comveniens analyvses. Firsd American Bant v, (nerine, 198 111 2d 511, 320 {2002).

T 12 Similarly, the defendant asserts that the trial court should have pgranted ts firnm aon conveniens motion because the
plaintiff did not explicitly oppose the defendant’s alternative argument to transfer the lawsuil o DuPage County, We reject
this arpument. First, the plaintif opposed the defendant’s forum nos cosvemizas molion in it entirety. And any event, it
remained {he defendant™s burden to prove that the factors weighed strongly in lavor of lmnsferring the lawsnit to DuPage
County from Cook County, the plaintift™s choice of forum. See Penedict By & fhronugh Benedict, 2018 10 App (1st) [80377,
727 (the burden Is always on #he movart to show the need for a forun trans o).

*d 9 20 When we balance the private factors in this case -- the convenicnee of the parties; the relative ease of access to
sowrees of testimonial. docurnentary, and real evidence; and all other practical problems that make trial of a case easy,
expeditious, and inexpensive -- we find that they do not strongly weigh in favor of transferming the lawsuit to DuPage County.
As the lawsyit is just now entering the discovery stages. no wilnesses or cvidence have been identified. Considering that the
defendant’™s current headquarters is located In DuPage County®, there 15 a strony possibility that most of the witnesses will be
traveling from DuPgge County to Cook County for the trial. ITowever, it is well-cstablished that the nconvenience of
traveling 10 an adjscent county is nsufticient to overcome the deference given Lo the plainlilTs cheice of forum. See Dawdy
v Umfon Pacific R E Co., 207 UL 2d 167, 180 {2003} ftrial in an adjacenl counly is conclusively not inconvenient for o
defendant). This 5 especially true considering that the defendant’s primary basis for transforring the case to DuPage County
is the et that most of its likely withesses will have to travel to Cook Counly. Cur supreme court has repeatedly recognized
thal ne single forum Box conveniens factor should be accorded central cmphusis or conclusive eftect.

" 21 Additionally, the defendant argues that there is not a maoufacluring site for the jury to visit in Cook County. Yet, there is
not one in DuPage County, either, In fact, the defendant’s manufacturing site is now located in Mexico, The defendant
repeatedly argues that there is nothing connecting the lawsuil o Ceek County, However the factors which defendant
highlights as a clossr nexus to DuPage County arc {llusory. In Jacl it is only the defendant’s corporate headquarters which arc
located in DuPage County that defendant points to as the nexus which warrants trans[ur of the cass to TuPage County, That
is ol suMiedent,

1 22 ‘Tumming to the public factors in this case -- the intoresl in deciding lovalived controversies locally; the unfairness of
impusing the expensa of a trial and the burden of jury duty on residents ol a counly with little connection to the litigation; and
the administrative difficulties presented by adding furthor litigation to vowt dockets in already-congested forums - we also
find that they do not strongly weigh in favor of transferting the lawsuit to DuPage County, While Cook County is
undoubtedly more congested than DuPage Counly, the trial court noted that Cook County “is quite efficient ar disposing ol ils
preat number of jury cases over 5 30,000." Morcover, the ¢ourt congestion factor, by itselt, is relatively insignificant. Dawdy,
HHT I 2d at 18], The defendant aleo argues that “Lhe residents of DuPage County have a sirong connection with an action
myolving a business headquartered in DuPape County and a significant imterest in haviog this controversy decided locally.”
We reject this argunent. The defondant wsed to manufacturs its resistors, possibly including the ones al issuc, in Cook
County, And although the defendant claims it is an “adminislmative oversight,” its 2017 corporate registration with the Iinois
Secretary of State lsted & Cook County address lor s principal office. More importantly, this cowt has previously
recogmized that product liability actions, such as in the fuwsult at issue, are not “localized” cases as they have national and
international implications. Fives v Soeing Co, 392 111, App, 3d 644, 661 (2002, Residents of both Cook Counly and
Dulage County are equally interested 1o the safely of cquipment installed on the planes that fly in our skies,

123 We emphasize, as the trial court did, that while the plaintitts choice of forum is entitled to fess deference beeausa the
plaintiff is not a resident in Cook County, that does oot equate to so deterence. Berry ex rel Berey v Slectroline Home
Prodicts, Ine, 3521010 App. 3d 730, 734 (2004), And it is evident that the defendant failed to prove thal the balance of the
Jorum wor conveniens laclors stroegly favors transterring the lawsuit to DuPage County. Under these cirewmstances, it
cannot be said that ne reasonable person would take the view adopted by the wial court. Accordingly. the inal court Jid not
abuse its discretion, and we affirm ils judgment denying the defendant’s forumn wom corveniens motion in its entivety.

124 CONCLUSION
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*5 1 25 For the toregoing reasons, we affirm the udgment ol the cireuit court of Cook County,

1126 Affiemed.

Presiding Justice Delerl and Justice Connors concinred in the judgment.
All Citations

ot Reported in NLE. Epte., 2009 [L App (1st) 1E1380-1), 2019 WI. 1363403
Foolnotes

. The plaintiff originally filed the complaint alse against Honeywell International, Ine., (Honeywell) and Friednch
Christian Flick. However, the plaintiff bater voluntarily dismissed the action against Flick, and the action against
Ioneywell was later dismisscd due to tack of jurisdiction. The plamtiff has since {iled a mew action against
TMoneywell in Kansas.

The fortem wour converiens doctrine perraits a trial court te decline jurisdiction where a tnal m another forum with
proper jurisdiction and venue would better serve the ends of justice. Erwin ex rel Erwin v Motorola, fac., 408 T1L
App. 3d 261, 273 (2011).

The defendant (s not appealing the part of the trial court’s order which denied fts request {o tansler the Tawsuit to
Switzerland.

1 We find that we need not engage in the disputed fact of whether the defendant’s headouaricrs arc actually located o
DuPage Counly or Cowk County, as it does not affect our analysis.

End of Diocument T2 202 | Thurmeon Realers, o claim o ocigingl LY, Govermment Works,
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CIRCUIT COURT OF

I . / JQOK COUNTY, ILLINOIS
IN THE CIRCUIT COURT QF COOK COUNTY 1ILLIN¢“1§ LAW DIVISIGN

COUNTY DEPARTMENT, LAW DIV]S[DI}I CLERE DOROTHY BROWN

JACOB ABEOUD, [RENE SALVI,

DE. SHAHID RASHEED, DE. ANJU
RASHEED, AAYSHA SHAHID, a minor

by her father and guardian, DR, SHAHID
RASHEED, AADIL SHAHID, a minor by his
father and guardian, DR. SHAHID RASHEED,
LIYANA NAUSHAD, a minor, by her father
und guardian, TLOOIT SALAHUDIN
NAUSHAD, ABDUL WAHAB HAFFEES,
SHAREEN HAFEES, AHMET KANST,
SADIE KURTKAYA, ENDEE BARAN
DOGAN, UMUT ASLAN, and EMIT ALI
ASADBIELI,

Mo, 17 1. 8269

Plaintiffs,
v,

THE BOEING COMPANY, a corporation,

e ol T T T S e L S S N S e

Defendant.
AMENDED COMPLAINT

Plaintiffs Jacob Abboud, Irene Salvi, Dr. Shahid Rasheed, Dr. Anju Rasheed, Aaysha Shahid,
a minor, by her father and guardian, Dr. Shahid Rasheed, Aadil Shahid, a minor, by his father and
guardian Dr. Shahid Rasheed, Livana Naushad, 3 minor, by her father and guardian, Ulooji
Salahdin Naushad, Abdul Wahab Hatfocs, Sharcen Hafees, Ahmet Kansu, Sadik Kurtkayva, Ender
Baran Dogan, Umut Astan, and Cmir Al Asadbikli, through their attorneys, Wisner Law Firm,
P.C. for their Complaint against detendant The Boeing Company, state as follows:

COUNT 1

1. FPlaintiffs Jacob Abboud, Dr. Shahid Rasheed, Dr. Anju Rasheed, Aaysha Shahid and

Aadil Shahid are citizens and residenis of the U]Jibﬂd. Kingdom, Plaintiff Irene Salvi is a citizen

and resident of Swiatzerland. Plamtiffs Liyana Nauwshad, Abdul Wahab Haffces and Sharcen Hafees
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are ¢itizens of India and residents of the United Aral Emirates. Plaintiffs Ahmet Kansu, Sadik
Kurtkaya, Ender Baran Dogan, Ut Aslan, and Emir Ali Asadbikli are citizens and residents of

Turkey.

2. Defendant The Boeing Company (“Boeing™) is a corporation which has its principal
place of business in, and is a resident of, Cook County, l{linois.

3. On August 3, 2016, plamtiffs were passengers on board a cerfain Boeing 777-300
aircraft, registration A6-CEMW (“the accident aircraft™), being operated on that date as Emirates
Air flight EK 521 from Thiruvananthapuram, India to Dubai, United Arab Emirates.

4. Onadale prior to August 3, 2016, defendant Boging desighed, manufactured, assembled
and sold the accident aircraft and prepared, published and provided to Emirates Air a Flight
Operations Manual {FOM).

5. Al the time the aceident aircraft and its FOM left the custody and control of defendant
Boeing, they were defective and unreasonably dangercus in one pr more of the following respects,

arnong other defects:

(a} the accident atrcraft had a take oflfgo around {TO/GA) swich which was to be used by
the (hight crew to apply power to the cngines when executing a go around, rather than
solely the requirement to move the thrusi levers forward;

{b)} the accident aircraft’s system logic or configuration provented the operation of the
TO/GA switch when the accident aircrafi’s wheels had touched therunway and/or were
below a set altitude;

(c) the accident aircraft’s system logic or configuration prevented the operation of the
TOMA switch for several scconds after the accident aircrafi had descended below a
set hoight:

(d) the accident aireraft did not provide any aural or other waming to the flight erew that
the TO/GA switch had been inhibited and/or was not operating: _

(g) the accident aircratt’s FOM fuiled to adequately and unambiguously advise as to the
inhibition of the TO/GA switch when there was weight on the accident airerali’s
wheels;
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{f) the accident aircraft's FOM failed (0 adequately and unambiguously advise as to the
inhibition of the TO/GA switch when the accident aircraft was below a set altitude;

{g) the accident aircraft’s FOM failed to adeguately and unsmbignously advise as to those
circumstances in which the TO/GA switch would not operate;

(h)y the accident aircraft’s FOM failed to adequately and unambiguously advise as to the
procedure to be followed by the flight crew when the TOYGA switch had been inhibitad

OT was Tiot operating,

6, On August 3, 2016, the tlight crew of the accident aircraft was attempting to execute a
eo around after attempting to land at Dubai airport when the wheels of the accident aircrafi touched
the runway or came within a cerlain altilude from the runway so that the operation of the TO/GA
switch was inhibited withoul warning to, or the knowledge of, the flight crew; the flight crew
pushad the TO/GA switch and pulled the accident aircrafl up, expecting power to be delivered to
the engines,; but the TO/GA switch did not operate ta provide power to the engines; and the airerufi
fell violently back (o the ground,

7. Asthe direct and proximate result of one or more of the above-described defective and
varcasonably dangerons conditions in the accident aircraft which cansed the accident aircraft to
violentiy impact the ground as described abowve, piaintiffs suffered serious injuries, both physical
and psychological in nature, and sustained and will sustain in the future medical bills, lost eamings,
disability, pain and suffering and emotional distress, and loss of enjoyment of life,

WHEREFORE, plaintiffs Jacob Abboud, Trene Salvi, Dr. Shahid Rasheed, Dr. Anju
Rasheed, Aaysha Shahid, a minor, by her father and puardian, Dr. Shahid Rasheed, Aadil Shahid,
a minocr, by his father and gnardian Dr. Shahid Rasheed, Liyana Naushad, a minor, by her father
and guardian, Uloofi Satahudin Naushad, Abdul Wahab Haffees, Shareen Hatoes, Ahmet Kansu,
Sadik Kurtkaya, Ender Baran Dogan, Umut Aslan, and Emir Al Asadbikli, through their

undersigned attorncys, pray for the entry of a judgment in their favor against the defendant The
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Boeing Company for an amounl in cxcess of the minimum jurisdictional amount of this Court,

together with interest, costs and such other amounts as may be allowed by iaw.

COUNT II

1-4. As paragraphs 1-4 of Count I, plaintiffs reallege paragraphs 1-4 of Count [

5.

At all times relevant horcto, defendant Boeing owed plaintiffs a duty to exercise

reasonable care in the design, manufacture, assembly and sale of the accident arcraft and in the

preparation, publication aud providing to Emirates Air of the accident aircraft’s FOM so as not to

cause injury to plaintiffs,

&.

Defendant Boeing negligently breached its duty of care owed to plaintiffs through one

or more of the following negligent acts or onissions:

(a)

b

()

{d)

(€)

(f)

neglipently designed, manufactured, assembled and sold the accident aircrafi such that
thc accident aircraft had a TG/GA switch which was to be used by the flight crew to
apply power to the cnpines when exccuting &2 go around, rather than solely the
requirement to move the thrust levers forward;

negligenily designed, manufaciured, assembled and sold ihe accident aircratft such that
the accident gircraft’s system logic or configuration prevented (he operalion of the
TO/GA switch when the accident aircrafit’s whesls had touched the runway and/or were
below 4 set altitude:

negligently designed, manufactured, assembled and sold the aceident aircraft such that
the accident ajrcraft’s system logic or configuration prevented the operation of the
TO/GA swileh for several seconds afier the accident aircrafl had descended below a
set height;

negligenily designed, nianufaciured, asgembled and sold the aceident aircraft such that
the accident aircraft did not provide any aural or other waming to the [light crew that
the TO/GA swilch had been inhibited and/or was not operaling;

negligently prepared, published and provided to Emirates Air the FOM which failed to
adequately and unambiguously advise as o the inhibition of the TO/GA swilch when
there was weight on the aceident aircralt’s wheels;

negligently prepared, published and provided to Emirates Air the FOM which failed to
adequately and unambiguously advise as to the inhibition of the TO/GA switch when
the accident aireraft had descended below a set altitude;
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(g) negligently prepared, published and provided to Emirates Air the FOM which failed to
adequately and unambigucusly advise as to those circumstances in which the TO/GA
switeh would not operate;

{hy negligently prepared, published and provided to Emirates Air the FGM which failed to
adequately and unambiguously advise as to the procedure to be followed by the flight
crew when the TO/GA switch had been inhtbited or was not operating.

7. On August 3, 2016, the flight crew of the accident aircraft was attempting to execute a
goargund afier attempting te land at Dubai girport when the wheels of the ageident atreraft touched
the runway or came within a certain altitude from the runway so that the operation of the TO/GA
switch wag inhibited without waming to, or the knowledge of, the flight crew; the flight crew
pushed the TOMGA switch and pulled the accident aircraft up, sxpecting power to be delivercd to
the engines; but the TO/GA switch did not operate to provide power to the engines; and the aircraft
tell violenlly back to the ground.

8. Asthe direct and proximate result of one or more of the above-deseribed negligent acts
or omissions of the defendant Boeing which caused the accident afreraft to violently impact Lhe
ground as described above, plaintiffs sutfered serious injuries, both physical and psychological in
nature, and sustained and will sustain in the future medical biils, [ost earnings, disability, pain and
suffering and emotional distress, and loss of enjoyment of life.

WHEREFORE, plaintiffs Jacob Abboud, lrene Salvi, Dr. Shehid Rasheed, Dr. Anju
Rasheed, Aaysha Shahid, a minor, by her father and guardian, Dr. Shahid Rasheed, Aadil Shahid,
& minor, by his father and puardian, Dr. Shahid Rasheed, Naushad Salahudin, Liyvana Naushad, a
minor, by her father and guardian, Ulooji Salahudin Naushad, Abdul Wahab Haffees, Shareen
Hafees, Ahmet Kansu, Sadik Kurtkaya, Ender Baran Dogan, Umut Aslan, and Emir Al Asadbikli,
threugh their undersigned atforneys, pray for the entry of a judgment in their favor against the
defendant The Boeing Company for an amount in excess of the minimum jurisdictional amount of

this Court, together with interest, costs and such other amounts as may be allowed by law.
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Pated: February 13, 2018 WISNER LAW FIRM, P.C.

By: f5/Floyd A, Wisner
Ume of the Attomeys For Plainiiffs

Floyd A, Wisner
Alexandra M. Wisner
Wisner Law Fim, B.C.
314 W, Statc Strect
Suite 200

Geneva, [Tlinpis 60134
(630} 262-5434

{630} 262-1066 (fax)
faw{@wisner-law.com
awisner@wisne-law.com
Firm 1D Mo. 11151
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL STAFFORD, er &f.,

Flaintiffs,
v,

No. 09 1. 13343
THE BOEING CO., a corporation,

Diefendant. Hon. James N. O'Hara

GUS MACMILLAN, et af,
Mo, 10 L 00338

Plaingilfs,
.

THE BOEING CORP., a corporation,
Defendlant.

Tt e N e e B N N ' S e ie? S S e e Pt

CRIER

This matter comes before the court o Uefendant, The Boeing Company's Motion to
Distobss om the basis of forum non-convenlens. THE tases aroge when a British Adrways operated
Bgeing 777 aireredd, en route fiom Beijing, China, crash-landed short of the runway st London
Heathrow Aimporl. Plaintiffy, 51 of the passengers and crew membeérs who allégedly suffered
physical atd paychological injerics in the landing, brought-claims sounding in product liability
in Couk County, Itingis. Defendant moves to-dismiss the cases pursuank o Supreme Court Rule
18H(cH2), arpring that the United Kingdom, specificdily England, or the state of Washington isa
mare convenicnl forum.

1 The United Kligdom is an adequoute witerozte forum.

~An alternative forum ds generally adeguate “when the dafendani is amendhle ta-process in
the ether jurisdiction;” Piper Aircraft Co. v. Reyne, 454 U.S. 235, 255 (1981). The adequacy of
an aliernative forum docs not depend upon ihe availability of the same remadies, but:rather upon
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whether plaintiff will be deprived of a remedy or treated mmfairly. Piper Airerafl Co., 454 U5, at
258

[n thig cage, the court finds that the England is an sdequate foram, Defendant hag agreed
to consent fa jurisdiction in the United Kingdom and o waive any stahute of limitaiions issues.
Plaintiffs do not directly contest that the England is an. adequate forums, Hawever, in argiing the
England is inconvenicnt, Plaintiffs point out that it may be more difficult to obtain pre-trial
diszgvery in England, and their striet ligbility oleim would be fime-bared. They also argue that
they may face financial difficulties with funding the oese dug to a lack of eontingency fees and
the “loser pays mle.” However, if this case wors tried in England, it doss ot apgasr thay
plaintiffs would not be completely ieprived of a remedy-and there is no evidence that they will
be trealed un Py,

Therefote, the court finds that England is an sdequate eltergative forum.

IL  Plaintiffs* cheice of forum is entitled to less deferemice i thin. caze.

A plaintiff useally has a substantial joterest in choosing the forum, however, the
plaiotifi*s intcrest in choosiag tile forum receives soraewhit loes defirence when neither the
plaintiff”s regidence nor (he site of the accident or njury is Jocated in the chosen forum.™ First
Nat'] Bank v, Guerine, 198 11 2d 511, 5§17 £2002). INinois courts have noted thal Zegs deference
is not the same as no deference. Elfing v. Stafe Farm Mut, Auto. Ins. €p., 295 L. App, 3d 311,
318 [1997), '

[n this case, none ofthe plamtiffs are United States citizens and none of the plainti
restde in Minots. Qf the fifty-onc plaintiffs, 34 regide in the Unjted Kingdom, thaneen reside in
China, two in Australia, one in .Itn’iy and pne in Poland, Additionally, the secident pusurrsd in
England. Therefore, the cour: will give less deference to the plaintifls’ choice of o,

NI  The private and public interest factors do not strongly faver dismissal,

When deciding whether 1o apply the docirine of forym non converiens, the court Tnust
balance private interest factors affecting the litigants and public intercst factors as well, Guif Oil
Corp. v. Gilbere, 330 UL.8. 501, 5DB (1847}, The doctrine of fovem mpn conventiony is-a flexible
ohe which requires tvaluation of the tolal ciseumstances rither than coneentration on any single
factor. Peile v, Skelgas, Inc., 163 Tl 24 323, 337 (1994). The test 18 whethier the relevant Fictors,
when viewed in their (otality, strongly favor transfer to the another forum, Elling, 291 TIL App.
Jdat 3l
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The relevant privaic inierest factors include: (1) the convenisnce of the parties; (2} the
relative ease oF access {0 sources of testimonial, documentary, and real evidence, and (3) the
avsilability of compulsory process to seeure attendance of unwilling witnegses; (3).the cost to
obtaim attendence of willing witnesses; (3) the possibility of viewing the prewmiset, I appropriate;
and {5) all other practical considerations that make a trial easy, expaditicis and inexpensive.
Dawdy v. Untaz Pae. Ry, 2077, 24167, 172 {2003).

Fhe pubslic interest factors include: (1) the administrative difficulties caused when
litigation is handled in congesied venues ingtead of belng handlad at its erigin; (2) e wnfaimess
of imposing jury duty wpon residentz of a counly with no connection to the litigation; and (3) the
interest in having local controversies decided Jocatly. Dawd)y, 207 1. 24 at 173.

In this cage, Defendant, Boeing, is a United States corporation with ity cofporate
headquarters in Conk County, Winois. Defendant hag not provided the court with ahy alfidavits
stating that Cook County, Tinols; is an incenvenient forum. Additionally, it would be all but
incengruous for Defendant to-argoe that jtg.pwhn home county is inconvenient. Kweosriewsh v,
Schatd, 153 TIL 2d 550, 555 (1592). Forther, Plaintiffs veside in the United Kingdom, Clina,
Australia, [taly and Poland, Therefcre, Brglengd cannot besaid 10 be more convenient to alf
parties. F

The zase of access Lo svidence daesnot stroagly faver dinmissal 1o England, ag-a signifinant
amount of evidence exists in the United States. Pirst, the ascident occurred in Bogland and was
investigated by the United Kinpdom’s Air Accideni Investigation Branch {AATB), Wimesszs
and documents relaied 10 the AAIR’s mvestigation are located:in England. The Uniled States
participated. in the invastigation through an appointed Accredited Represaitative from the
National Transporiation Safery Board (NTSB) Rolls-Royce, British.Airways and Defandant.
Hoeing also assisted in the investigation, along with several other non-party corporations,
Several Americen participanis o the investigation are Jocated in ‘Washington .G, British
Airways.and Rolls-Royce doguments and wilnestes pertaining to ihe investigation are tocated in
the United Kingdom. Boging's wimesses and documents relating to the investigation are located
in the state of Washington,

Additional evidence retated to liability, partficularly witteyses and documents related to
subsequent tegung, is located in the United States and the United Kingdom. Evidence relaing to
the design and rmanufacture of the aireraft foel system is tpeated in the United States, within the
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state of Washitigton, Evidence related to other various fael system componenia is Jocated in
various stales within the United States, Witnesses and evidence related to the design and
manufacturs of the Ralls-Royee engines ure Jocated in the United Ringdom. British Alrways'
rocords reluting to the purchase and instaliation ofthe engines are Tooated in the United
Kingdom. Passible evidene related to the design and manefacture of the Fuel Oi] Heat
Exchangers.is i Tapan, Additionally, some Bosing omploysss in the Chicage office rgceived
perindic vpdates ot the status of the frvestigation.

Evidence peraining o damages is kocated in Bngland, but atvo likely located in ihe otfier
varfous countries in which plaintiffs reside. As witnesass and docunienis ars seattered throughout
various Statcs and countries, this fdclor dsesniot weigh in favor of any particular Ry,
Additionglly, the location of docurrents, racords and photographs had become & lngs algnificam
factor in forum noy conveniens analysis in the modern age-of cmail, internet, iclefaX, coping
machines and world-wide delivery services, since they can npw be easily copied and sem. Vivasr
v. The Bocing Compeony, 392 1I], App. 3d 644, 659 (1 Dist. 2009), citing Woodward, 368 IIL.
App. 3d 4t B34,

Next, the availabilily of compulsory process and the cost of obtahing e attendance of
willing witnesses weighs cqually against the United States and England. Ag the parties and
poteniial witnasses are residents of scveral countries, thers would be problems with compeliing
vewilling witnesses to attend trial in either Bngland orthe United Srales. Second, it will
inevitably be costly 1o bring willing witnesses 1o cither England or the Uniled States,

Cownssl for both plaintifis and dafendanis madintnin offices in the sate of linois.

Deofendant argues thai a cleim sgainat Bolls-Royce is “more than-athearetical possibility”
and that if the caserpoes forward fit Hlinolg, Iwill Tuck aceess:is Rolls-Royce’s withesses and
evidence. [f the case were tried in the: United Kiogdom, however, al) potentially responsible
partics coubd be joinad in ore proceeding. However, the gourt finds that it is premature o dismics
the case or the possibility tat & tiird-party. complaint may be filed. Additionally, Defendant has
not provided roy authority stating that Rolls-Royes could nat be joimed in Minois, Therslors,
the court finds that the relevant privaie intorest factors do not weight strongly i faver of
disrmissal $o the United Kingdom.

Turning to (be public interest fictors, while Defbndant has cited statistics to show that
Hlineis courts are more eongested thin courté in Bngland, this is but one fctor (o consider.



FILED BATE: 752018 8:54 P 201 7LG0E259

Case: 1:20-cv-04457 Document #: 53-2 Filed: 12/27/21 Page 35 of 41 PagelD #:646

Second, choice-of-aw issucs are any additional factor ta consider, hawever, they are not ususlly
digpositive, Vivas, 392 UL App. 3d at 662, Illinofs courts are competent is.determine which law
applies end o apply foreipn law if vecessary. fd.

Additionally, while England certainly has an intersst in the ligation, Ilinoie residergs
have an interest in the safaty of air creft that fly over their skies, paﬁiculaﬂy when the
manuficitrer has s headquaiters in Cook Counnty and takes advantage of lllinois law. For these
same reasons, the cowt does not find it unfair 1o impope Jury duty wpon residents of Cook
Courtly,

Further, while the possibility of viewing the accident site favors England, thepossibility
of viewing the accident site ia usnally less significant in 5 peoduct Bability ¢ase. Poodword, 368
W, App. 3d at 385,

Therefore, the public intersst factors do notwelgh strongly n favor of dismissal.

IV.  The siate of Washiopton is an adequate fornm.

Plaintiffs have not asserted that the state of Washington is au inadequate forumn, Further,
Defendant has agreed to submit to jurisdiction in Waghington end to waive alf stafuts of
limitations issues. Therefore, the coun finds that the state of Washington is an adequate
alternative forum.

Y. Tht peblic and private inferest factors do not strongly favor dismissal for forsm now
corveniens,

The court finds the private and public interest factors do not weighatrongly in faver of
dismitsal to the statg of Washington. As stated above, Diéfendant Beeing has ity corporase
headquartiers in Plaintiffs’ chosen forumy, hias 1ot provided any affidavits statitig that Cosk
Ceunty, [Tinpis i an inconvenient forum, and the Plaintiff reside in several differsnt countries.
Therefore, the state of Washington is nol a mora convénient forum for 2ll the-parties,

Next, as discusyed above, the eourt finds thal witnesses and evidence are located in
severdl staies and eountries, so that fector does not strougly favor dismissal in favor of
Washington, While documents and witmesses related 1o the design ofthe siroralt snd dirframe
fuz) system are located in the state of Washington, pozsible witnesses related o thedesign and
manufachire of other verious caomporents of the airframe fuel systermn may be located in te
United Kingdom, Californta, Ohio, Mississippi, Kansas and Massachugeits. Boeing’s documents
and witngsses related 10 the aceident lhvﬁﬁgatiun ere located in the state of Washington,
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however, witnesses to the accident investigation from ihe 1.5, NTSB and T0.5. FAA are located
in Washingten D.C.

The issue of compulsary process weighs squally sgainst bath Illinois and Wiashington as
neither state could compel anwilling foreign wilnesses to attend trial. The cost for willing
withesses from foreign countries to attend trial would e equally expensive in Tlinois and
Wishinglon.

Next, Defendant hig cited sourges showing that ¢ivil cases are resolved faster in
Waghingion than those tbe Law Division of Copk County. However, fhe statistics includs all
vivil cases in Washington, not specifically those with & valua over $50,000 3 in Cack County's
Law Division, Additionally, the Cook:Comty cout system is wetl-equipped to henile this cace,

Asto the-interest in deciding lock] contioversies locelly, Washingion and Titinsix each
have an interest in the present litigation. Washington has an intereatin fhat the aircraft was
designed and manufactured there and testing related 1o the cause of the crash peenrred there,
However, both states have an interest (o the satety of aircraft fiying overtheir skics, and as stated
above, Tlinois residents particularly have:an inferest when the aircraft manufacturer has its
headguarters in Cook County and takes advanfape of INinpts law.

Finally, while Deferidant originally argued that refated litigation was peoding in the state
of Washington, that Jiigation has since resolved. Therefors, the ecurt will not consider the
telated Yitigation as a factor in thls ferum non comvenfens analysis,

It is Heveby Ordered: :

Defendain™s motion to dismiss on the basisof /orum won- coxvenfens is DENIED.

All parties to appear through counsel oo March 18, 2011, at 10:30 a.m. for seiting 4 discovery
schedic. |4 e s ———— —

JUDGE JAMES N. {J‘Hm
Judge James N OHara

FER 17200 .
Circuit Court - 1933 6
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IN THE CIRCUTT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

TRAD THORTON, et al., 3
}
Plaintitfs, 3
} No. 07 L 004642
V. )]
3
HAMILTON SUNDSTRAND CORP ., cf al., 3
)
Defendants. }
m_-uJER

This matter coming before the court on Defendants” Motion to Dismiss on the basis of
[forum non conveniens, the court having considersd (ke wiitten subimissions and oral arguments
of the parties, HEREBY FINDS AS FOLLOWS:
L Piwcedural Posture

This case arose Wwhen  commmuter airplane orashed while approaching ao airpet in
Lockhart River, Queensiand, Australia. Fourtesn wrongfil death and survival actions were filed
in Cook Counly, Minois alleging negligence and products liability. Drefendants brought this jeint
motion to disiniss and assert that Australia is a more convenient forum Lo litigate thege igsues.

T.  Anstralfa is an adequate foram.

At the outset of a_fortem non coltveniens motion, the court must first congider whether
there is anutber adeguate alternative forum that can resolve a plaintiff's claims. Fiper Aircraff
Co. v Reyiro, 454 108, 235, 255 (1921), Generglly, another forum is adequate if the defendant 1=
amenable to process in the aliernative forum, Piper Aircraft Co., 454 U.S, at 255, However, an
alternative forum can be inadesquate if the application of foreign law would deny the plaintiff a

remody or trest the plaintiff unfzirly. Phifips Elecs. MV v. Mew Hampskire Ins. Co, 312 HL

A-18
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App. 3d 1070, 1083 (18t Dis, 20003 Still, an sllernative formm may be considered adequate
sven if not all of the same vemedies are available, Piper dirergft Co., 454 175, af 25455,

In the present casa, the sourt finds that Australia is an adequale alternative forum.
Plaantiffs assert that they may be prevented from bringing claims agoinst three Defendants,
Honeywall Interrational Ine. (“Honeywell™), Lambert Leasing (“Lambert™), and Sasb Alrcrafi
Leasing. Inc. (“Saab™} f the case is transfemred to an Australian court. Plaintiits also have
voleed concerns over jurisdichional issues and their ability 16 depose third-purfies to this
litipation. Defendants, jncluding Honeywell, Lambert, and Sasb, hive aagreed to consent to
jurisdiction o Australia. Althongh Plaintiffs” remedies may differ in an Australian foram, any
procedural difference or differcaces in the law do not appear o completely deprive the Plaintiffs
ol a remedy. Finally, thers is oo evidence that Plaintiffs would be treated unfairly by an
Australian coer. |

Therefors, the court finds (het Australiz is an adequate alternative forumn. The court nrost
next congider (e Haintiff e shoice of forum and then weiph both private nnd pablic interast
Fuctons in making its defermination,
1L Plainiiifs* choiee of forum deserves tess deference in this ease given the facts.

- Before weighiﬁg the privaly and public interest faetors, the court must ulso deletmine
how much detrrenee showld be piven to plalatff™s choice of forun. Eifis v AAR Partr Trading,
Jre, 357 1110 App. 3d (Let st 2005). While defermmce i nepically acvorded ty & plaidiffs
choice of forum, such deference is given less sipnificance when the plantift is forsign o the
chosen forum, See, a.g., First Natfonal IBan.i’c . Guertne, Y98 IHL.2d 511, 517 (2002}, Griffith v,

Mitsubishi Aircraft internarional, Inc., 136 111.2d 101, 106 (1990).  8till, the cowt must keep i

mind that fesy deference is nol the sume s no deference. Effis, 357 [IL App. 3d at 742 citing

A-19
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Dy, 207 1124 at 174, ‘Therefore, “the tetendant must show fht 1he plaintt{fs chosen
fornm is 1nconvenisnt to the defendant wid another forum 15 more convenienl (o al parties.” fd.

Inn the present action, the injuriss oscurved ire Australia and nooc of the decedents were
United States cilizens or Cook County restdents. One admipistrator of a decedent™s estate is 4
United States citizen although she ewrently resides in Avstralia, Given these facts, the court will
pive less defersnce to the Plaiuliffs’ chesen forum.

IV,  Despire giving less deference to Plaintiffs’ choice, the facts of this case itlustrate that
the private and poblic interests Ficiors do not warrant disinissal on the basis of forum non
CORVENTERY.

‘I'he court prust welgh both private and public mierest factors when making @
determination. The relevant private interest factors intlude: the convenience of the parties; Lhe
velative eage of access 1o sources of lcstimonial, dogwmentary, and real evidence; the availability
of compulsory process to seenee atrendance of unwilling witnesses: the cost to obtain attendance
of willing witgesses; the possibitity of viewing the premises, if apmopriate; and all other
pracrical considerations that inake a irial casy, expediticus, und inexpensive. Dawdy v, Thiion
Facific Raifrond Co., 207 T11.2d 167, [72-73 (2003},

Thie relevant public interest factors include the adnuinistrative difficulties caused when
litigation is hatdled I congested venues instoad of being handled at its origin; the vataimess of
nposissg jury duty upon residents of a coumty witi na eonnection to the litigation; dand the
interest in heving local controvarsies decided logally. f4. In essence, the ullimate t.tst Torus on
“whether the relevant factors, viewed in their totality, strongly faver transter to the forum
shggested by defendant,” Id. a1 176,

Turning to the privale inierest factors, the velevant facts in the case &t bar demonstrate

that 23! of the Defendants are United States corprrations snd two Defendants, The Bosing

A-20
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Company (“Bosing'™ and Matthew Hier (Hier”} have tics to Winois. Specifically, Bocing is
hradquartered in Minois and ther resides i Rockford, Illinois. Porential trial wimesses and
sources of proofare scattered among varinus states {Texas, Washington, and Codorada) and
conntries (United States and Australia). The accident site is in Angtralia. However, the 5ite 15 in
a remote aten and may not be readily assessible. Finally, Mointiffs’ and Defendants’ counse!
have offtces in Cook County, J1linvis,

[efendants’ main contention is that an Iinais coml cannot compel the produclion of
Australisn witeesses, documnents, or rocords. However, the same is true of u Uniled States form
if this eaze was heard In Austtalia. What is hore, when polential iria] witnesses are seatterad
among varions Stares and counties, o single forusm can be more vonvenient than anaiher.
Defordants have not suhmiticd any affidavits asserting that a tral in Cook Cournty is
convenient for any of the wilnesses, The court alse recogizes thrat this is a products liability
cane and the docurnents relating o the design and manufacturing of the plane, the cogine, and the
CGround Proximity Warning System ave ia the Unjted States. Finally, na 'prnduﬁts Habikiry case,
the site af tlye secident is less important bacause, “there js a more gencral interest in rezolving a
claim concerning, an allegedly defective produet and jury views of{lis accident site are generally
unnecessary.” Ammerman v. Raymond Corp., 379 Il App. 3d 278, 886 (st Dist. 2008). For
{hese Teasons, the court finds that the private interest factors do net weish strohgly in faver of
cﬁsnﬂssa;l.

Tarning to the publiv interest faclors, the relevant facts inelude that the Australian
government has taken an jnterest in thiz particular accident and the ltigation following the crash.

All of the decedents were Australian residents. However, Boeing is an Tiinos corporation, is

A-21
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eadguartered in Cook Comnty, and doss business in Hlinois. Additionally, Defendant, Hier, is a
reaident of Tinoas,

Again, the court is reminded that in a produets Hability casc the sils of the acgident is
less importast. And, while comfueting bustness in a particular torum is more relevant when
considering fssues of venue rather than forum non convenizns, [linois residents have an intcrest
in resolying & matter when an I1inols corperation, who takes advantage of Illinois law, 15
ivalved i Lhe litiganon. Finally, court congastion is only one fastor to consider, and
Defendants have not shown that an Avstralian trial would take place more quickly than a trial in
Cook County. Therefore, Defendants have nat shewn that the riabyfic interest factors strongly
favor disenissal. .

Accordingly, in applying the above factors to the case at bar, the balance of the private
and yublic interest fetors do not strongly faver dismissal and the Plaintiffs” choice of forum
should nat be disturbed.

T IS HEREBY ORDERED:

Defendants’ Motion to Nismiss on the basis of forum nor conveniens is denied.

JUDGE WILLIAM D. MAIYDUX

SUBGE WALLIAH 5. VACOUE:] B45
e '-:11", . R -',:"-'."
BEB D5 2008
DORDTHY M
GLEHKQOF THE mggu?'r"coum
OF QROK CONNTY, IL
LEPUTY CIERK
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IN THE CIRCUIT COURT OF CDOK COUNTY, ILLINOIS
COUNTY DEFARTMENT, LAW IIVISION

SAMANTHA SABATINO, e al,

Plaintiffs, MNo. 0% 1. 1054

Hon. Thomas P. Quinn

.

THE ROEING CORP., a corporaton, «t L.

R R o T B

Defendants,

ORDI B

This maner comes before the count on defenc ants The Bosing Company, AAR/SSE II,
LLC, AAR Parts Trading, Inc., United Technologies Corporation (“UTC"} and Hamilton
Sundstrand Corporations’ metion ko dismiss pursuant to Supreme Court Rule 187 and the
ducttine of forum non comveniens. Plaintiffs are residonts of thl: United Kingdom who were
allegediy imjured from an exposure o fumes while o1 boatd 3 flight from London to Orfanda.
The aircraft was mamafactired by Bocing and operucd by XL Airways. The nireraft was
registered in the Unitad Kingdem, but owned by A AR, and leased to XL, UTC manufactured the
engine of the aircraft and Hamilton Sundsmand manuf wtured the bleed 2ir systemn. Jn counts 1-
1V plaintiffs ailage that Boeing, UTC, and Mamilter Sundsrand are strictly liable and were
negligent in the design of the aircraft, its engtines, and i s bleed sir system. Addtionally, in count
V plaintiffs bave brought allegations asgminst the £ AR defendants for lcesor liability and
negligenl entrustment of the aircrafi o XL,

Boting is hesdguartered in Washington and Hiinos.  UTC and Hamillon are

headquartered in Connecticut. AAR is headquartered § 1 Illinois, No official investigation of the
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fume event wae conducted aRer the aircraft safely linded in Florida. Sotwe pinintiffs received
medical treaiment in Floride. Medical treatment was also rendered in the United Kingdom after
plaint{ifs renamed bome.

Defendamts argue that, as compared 1o Ciok County, the Umted Kingdom is the
significantly more convenieni forum.  Addiianally, defendants contend that if this coun
dotermines that the United States is the miore appropi iate forum, that Florida rather than [linois
1¢ the Tnost fair and convenient fortrn because {ilinos: has no significant connection to this case,
in support of their mation defendants principally rely on Piper Aircraft Co. v. Reyno, 454 USS.
235 (1581). kn opposition, plaintffs claim that their 1ight to choose Cook County as their forum
should be given deference and that the balance of the 1skevant factors doss not substantially favor
disrmigsal in favor of transfor to sither the United King lom or Florida.

The doctrine of forum non comvenions presupy-oses ihe existence of more than one coun

- with authority to bear the case. Wegver v. Midwest Towing, fac., 115 .24 279 (1987). Under

the dockring, a conrt may dechine jurisdiction of a ca: & whenever it appeas that another forum
can better serve the convenience of the parties and the ends of justice. /4 In determining
whether an application of the doctmine is appropriste. a court must halancs certain private and
public interest factors. #4. The court must look beye 1d the criteria for venue when deciding a
motion 1o iransfer based on forum now convenions. Dewdy v. Union Pacific Railroad, 207 1.24
167 {2003). |

The doctrine of forum ron comveniens is a ez thle one which requirca evaluation of the
total cirenmstances rather than concentration on any siigic facror. Peile v. Skefgas, fac., 163 1N,
2d 323 (1994). The relevant private intereat factors 1o 1¢ considered include:

[{] the conventence of the parties; [2] the rel tive ease of access w sowrces of
testimonial, documentary, and rea! evidence; 3} the availability of compulsery
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process to secure attendance of unwilling wimesses: [4] the sost t¢ obtain
amendance of willing witnesses;, the possidility of viewing the premives, if
appropriate; apd [5] all other practical considerations that make a trial casy,
expeditious, and inexpensive.
Dawdy w. Union Pac. RA., 207 113.2d 167, 172 (20031, The refevant public interest factors 1o be
considersd include:

{11 the administraiive difficultias caused when litigation is handied in congested

venues ingtead of bemg handled at s origin; {2] the unfaimess of impesing jury

duty upen residemis of a counmty woth no coni ection to the liigadon; [ 1 [3] the

intersst in having |ocal conbroversies decide locally{ 1; . . . [41 the congested

conditions of the docket in the pHaintifP's choscn ferum.
jd a1172-173, IBL.

In the forum on convenieny analysis, plainti('s right to select & forum (s suhatantial and
wnless the total circumstances of the factors weigh str wngly in favor of transicr, plaintiff's choice
of forum should rarely be disnubed. Ad at 173%-174, PlaintifPs choice, however, iz given less
defercnce when her choice i neither her home forum nor tha site of the event miving riae to the
achion. /4. The movant bears the burden of demons retng what the private and public interest
factors outweigh plaintiff's right to choose a forum. Weaver, 116 N1 2d ot 285, A defendant
sceking 1ransfer wust show that the chogen forum 15 nconvenient to the defendant and that the
other forwm is mofe convenient to sl parties basec upon the tomlily of the circumstinces,
Langenhorst v. Norfolk Southern Railway Co., 219 TIL:'d 430 {2006). In malking its docision on a
ation te transfer based en the doctrime of forum sten conveniens, the court mudt consider 2l of
the feetors without giving one undue emphagis. Jo. at 413,

Initfally, it is important o note that the court w 1 address the relevant factors with regard
to Mlinofs a5 a whole rather than Cook Coumty spe fically becsuse defendants are seeking

digmissal in favor of a foreign ciumitry mod ancilier siate. See Woodward v, Bridgeriony

Flrestore, Inc., 368 HI. App. 3d 827 (2006}.
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Moving on, the court does not find the Pipe - case to be persuagive in this matter. 454
U.8. 233 In the inslant action, unlike in Piper, it connet be said that the connections with the
foreign jurisdiciion are “overwheliming” fo. ar 242 Sigrnificantly, here, unlike in Piper there
wat ot an imvestigation into the incident in a forei m junsdiction. /o, at 239. Morsover, the
court bas not been prescpied with any evidence thit any investigation into the inciden was
conducted in Florida, Furthermere, unlike in Piper w iare it was ksown where phaintiffs suffered
their infuries, here doe 1o the nanwe of the fume aven, it is uncertain exactly when and/or where
plaintiffe sufered their injuries while aboard the airer . 4. at 238

Thar being said, the court finds the reasoning contained in £8is v. AAR Parts Trading
Inc o be instructive, 357 TL.App.3d 723. [p Efi. plainGff filed suit for injuries that were
sustained as a resudt of an airplane arash in the Philipr ines. Plaimtifl filed » muit in Cook County
alieging theories based on negligence as well as produ.t defects. Defandants erped that the case
should be dismissed so thar it could be litigaied i1 the Philippines primarily because: (1)
plaintiffs suffered their injuries 24 a result of @ incicsnt in the Philippines; (2) wilnesses were
lotated in the Philippines; and (3) tie Cook County docket was congesied. On appeal, the
appellale court affinecd the tial cowrt’s decision deaying defendants’ fortim Aon corverigns
mohian, /2. at 742,

in addvessing the relevant private interest facton s, the E2iis court noled, infer ofia, that: {1}
dafendants kad their principal places of business in Il inois; (2) the evidence did not show that
illinois was inconvenicnt to defendants; (3) & jury view of the accident site was ncither necessary
or possible, (4) the compulsory process of utiwilling wilnesses and the cast of sbirining the

avtendance of willing witnesses did not favor one fywum over the other: and (5) plamtiffs
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theories fof recovery would require seurces of proof ram both the Phitippines and Illinpis. 24, at
T43-747,

The EHir court went on ip cxplain, imfer aliz, 1hat with respect to the public interest
factors: (1) the residents of [lingis bad an mterest i, the cagse “because the aireraft was owned
and/or operared by cofparations that do business in the State of Ninois and take advaniage of
inois Taw.™ [2) "where the potental trial witnes: ey zre scabiered among differcnl fonims,
nejther enjoys a prédominant conmection to the Litiganon;” (3) it would not be unfair to burden
the residents of Ilinois with this litigation because *)llinois residents are interested in, and may
be affected by, [MMincis corporations that manufature products and engage in finzncial
transactions in the state of Dlinois:” and {(4) ihe fact that Coolc County has a congested docke? is
insufficient to ustify transfer when hone oF the cther 1alevant factors swongly faveor transfer.” /7.
Zr J47-748.

Tn the instant action, plaintiffs” setection of [Hinais as their forum is entitled to less
deference beeause all plaintiffs are residents of the Un ted Kingdom. See Vivar, 392 TLApp.3d at
657. “However, less deferencs is not the same as no defarence.” 7. ARer weighing and
considering the relevant public and privete interest factors, the court is of the apinion that
defendants have failed to show that plairtiffs’ chosen (orum (Cook Colmty) is fugonvenient and
either the United Kingdam or Finrida it mere commicnt to off panies. Consequently, the
balance of the relevant factors does not strongly faver lismissal in favor of Jitigakion in either the
United Kingdom or Flarida.

With respret to the relevant private intevest aclors, the relevan! factors are the: (1)
convenience of the parties, {2) ease of aceess io tie sources of proof; {3) availability of

compulsory process te secure the attendance of unwi ling Witriesses; (4) sosts associsted with
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securing the anendance of wiinesses; and (5) the ability ko pursue third party elaims. As for the
convepience of the parties. bacause the partied re.jde in various foyums including [linsis,
Connecticur, Delaware, and the United Kingdom, one forum cswnot be said @ be more
convenient to aif the parties.  Additionally, a review of the record does not revea! that [llinas is
in Fact inconvenient to any of the defendants. See Firs: Narf Bank v. Guerine, 198 .24 511, 518
(2002,

Mext, 11 cannot be said that the case of access to cyidence strongly favors distnissal in
favor of rither the United Kingdom o¢ Floride, Here, just a8 in Efliv, potential tcslamentary and
documeéntary ovidence exists in multiple foruts including Miinois, Flonda, Comnecticut,
Washington, Germany, snd the United Kingdom. [n t1is day and age the access 1o documentary
and real evidence is a lesa significant factor in /o.um son conveniens anslysis due 1o the
availability of e-mail, internat, copy machines, inters ate highways, bugtling airways, relacom-
muications, etc. Mrst Not'! Bank v. Guerine, 198 TN, :d 511, S25(2002); Vivas, 39 1L App.3d at
f59.

As for the availability of compuisary process and the cost of obtaining the attendance of
willing witnesses, tiese factors weigh equally agaimst ! llineis, Flarida, and the United Kingdom.
See Eflis, 357 1. App.3d at 743-744. Regardless of th forum in which this case is litigated, the
fact that possible trial witnesses are spread out BMOEst various states &3 well as a forsign
couniry ensures that: (1) there may be problems wih yocurittg the aftendance of unwilling
witneascs through compulsory process. and (2] regardle 3s of the witnesses” willingness to travel.
the cosss of bringing any of them 10 sither IMinois, Flor.da, or the United Kingdom is going to be

costly. See MoClain v. fllinois Central Gulf Riifroad Compeny, 121 111.2d 278, 291{1988).
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Conceming the potential of third party claims and a jury view of the scenc, the court is of
the opinion that neither factor favers dismissal in faver of the United Kingdom ar Florida. Al this
point in the Litigation, # wonld be premanre o disniiss the case on the basis tha a third party
complaint may be filed, because doing so would be b ised on pure speculsiion. See Woodward v.
Bridgestone/Firgstone, Inc., 368 Ul.App.3d 827 (2005). Furtheomore, there is no chante of a
jury view. Therefore, based om a review of the wiali y of the relevaat private interest factors, it
cannot be said 1hat any of rhe relevant private facto s weigh stromgly in favor of dismvissal in
favor of Floridu ot the Linited Kingdom.

Toming o the relevant public imeremt fac ors, the eowt docs not find thar they
substantially favor dismissal in favor of either the United Kingdom or Flarids. The court
rezogmyzes That plaintiffs did sot sustzin their injurics 10 plaintifle’ chosen forum (Cook County).
Howcver, in & produces liability action, the situs of the accident is less imporiant. This is a
product Jiability action with international implicat ons. See ¥ivas. 39 I.App.3d at 661
Consequently, the cowt is of the opinion that the Uy ited Kingdom, THineis, and Florida have
squal intcrests in deciding the controversy surrounding the fums event.

Here, just as in £Mis, there s g local aspect md the residents of Nlinots do have an
interest in this litjgation. Residents of Nllinois have ju 1 as much interest as those in the United
Kingdom or Florida in the safety of aiscraft chat fly in our skies. The count recognizes the
interest that the United Kingdom may have in this litigition duc to the facts that the aircraft took
off fromn and was regisiered in the Unired Kingdom. H swever, the residents of Tilinois also have
an iaserest in this litigation because they are concemed with the opevations of companies that
conduct business within Tliinois and take advantage of [llinois law. See Effis, 357 1l App.2d ar

747
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Finally, neither the congestion of the coust sy: tem, nor the possibility of applying foreign
law to this action dictates thet cither the United Kir gdom or Flonda is the substantially more
appropriate forum. First, even though defendany have cited sources showing that court
congestion & greater in Cook Coumty than in the Jnired Kingdom, the Cook County court
system i well equipped to handle the instant 2ction. Sccond, “[a)lthough choice-oF law issues
are & fctor o consider, they are not uswally dispasitive.” Yivar, 39 10l.App.3d at 662. In any
event, if foreign law were o apply fo this case, tic Illinois cowr system is campetent fo
determine andd spply the applicable jaw. /.

Afier considering the totality of the cireumsta.ces, it is cviden! thet no forum enjoys a
predominaxt connection to the litigation. Therefore, d ifendants have failed 10 meet their turden
of establishing that the relevant public and private infirest factors gtrongly favor transfer 1o the
United Kingdom or Florida.

Accardingly, defendants’ The Hosing Company . AAR/SSE IL LLC, AAR Pexts Trading,
Inc., United Technologies Corp. and Hamilton Sunc strusd Corporations’ motion to dismiss
pursuant t the doctrine of /v now conveniens is DEWTED.

ﬁ%ﬁ%m

ra 037010
mnﬁun-

Judge Thomas P. Quinn

tan oad-pla
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EXHIBIT D

FILED

12/5/2019 3:41 PM
DOROTHY BROWN
CIRCUIT CLERK

IN THE CIRCUIT COURT OF COOK COUNTY, COOK COUNTY, IL
ILLINOIS COUNTY DEPARTMENT — LAW DIVISION gg} 228?6324

VANESSA WOODS, et al.
Plaintiffs,
No. 15 L 006324
V. Consolidated with No. 16 L 3846
THE BOEING COMPANY,

Defendant.

PLAINTIFFS’ MOTION FOR LEAVE TO AMEND COMPLAINT

'O INCLUDE PRAYER FOR RELIEF SEEKING PUNITIVE DAMAGES

“Botfom line is I think we are leoking for a tombstone before anyone with any

horsepower is going ta take inferest.”

Remarkably, those are Boeing’s words. That was the callous but straightforward
observation of a senior Boeing engineer, George Bates, in 2007, commenting on Boeing’s utter
lack of interest or effort in addressing toxic cabin air events on its airplanes—the very such events

' Boeing has known that toxic or

that, years later, serisusly injured the Plaintiffs in this case.
contaminated air events happen on its airplanes since asearly as the 1950s.* Toxic cabin air events

occur on every type and model of Boeing airplanes that employ the “bleed air” system of cabin

L PN 00N, e R

! PX 0334, 10/11/1955 at p. 2 (Presentation by Henry Redalt at the 1955 the Society of Automotive
Engineers Golden Anniversary Aeronautic Meeting on Elimination of Engine Bleed Air Contamination:
On modern turbojet aircrafi the compressor bleed air used for air conditioning is “increasingly subject to
unacceptable contamination.” Conclusion was that “every effort” sheuld be made to minimize or
eliminate leakage of engine oil into the air system); PX 1680A - Winder, Hazardous chemicals on jet
aircrafi: case study - jet engine oils and aerotoxic syndrome, Current topics in toxicolegy, Vol 3, p. 65-88
(2006) p. 2 (“In 1953, The US Aero-medical Association first expressed their concerns about the toxicity
risks of cabin air contamination by hydraulics and lubricants™)
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ventilation.* And while Boeing has repeatedly and misleadingly under-reported the number of
these events, its internal database confirmed over 1,100 toxic air events from 1999 to 2013, with
823 of those being assessed by Boeing as “potential safety issues.”® Boeing concedes it is
reasonable to expect 4.4 contaminated cabin air events per day in the United States.’

The risk is real. Boeing’s knowledge of it has been concrete for decades. And the
consequences are severe and sometimes fatal. The organophosphate chemicals found in Boeing’s
jet engine compartments are highly neurotoxic, akin to sarin gas.® The World Health Organization
(WHO) calls the neurotoxins at issue “major hazards to human health” for which “there is no safe
level of ingestion.”” Boeing is well aware that the kinds of toxic air events at issue can occur when
jet engine oil or hydraulic fluid —the source of these neurotoxins—“weeps™ or “burps” out of the

engine and into the ventilation system.® Boeing has acknowledged internally that toxic cabin air

? PX 3877 - Shehadi, M., Jones, B., and Hosni, M., "Characterization of the frequency and nature
of bleed air contamination events in commercial aircraft," Indoor Air, Vol 25(3), 478-488 (2015) at p. 10
(“every aircraft make and model represented in any significant number in the US fleet” had contaminated
air events); Deposition of Boeing’s engineer and designated corporate tepresentative and expert for trial,
George McEachen, 11/4/19 at p. 100-101 (Whether the event occurs on a 737 or a 757, the same
contamination comes through the same configuration of bleed air into the cabin).

¢ Deposition of Joel Uchiyama, 12/10/18 at p. 102-105 (Boeing’s COSP database printout is an 82-
page single-spaced document listing contaminated air events. Each item that is listed as “EIB — YES”
means the incident was taken to the Engineering Investigation Board, the internal Boeing safety board,
because someone at Boeing deemed the incident a “potential safety issue.”); PX 0227 - .

d Deposition of Boeing’s manager, designated corporate representative and expert, David Space,
11/1/19 at p. 51-52 (the best number for the incidence of oil or hydraulic fluid contamination is ene in
10,000); at p. 56 (it would not be unusual to expect 4.4 fume events a day tracked back to oil or hydraulic
fluid)

o PX 0377A, 8/1/2003 at p. 486-487 (Abou Donia, Organophosphorus Ester-induced Chronic
Neuroroxicity, Archives of Environmental Health August 2003 Vol. 589 No. 8: Discusses
organophosphate neurotoxicity effects and how victims of the sarin gas terrorist attack in the Tokyo
subway showed a "delayed pattern of neurological deficits™); Deposition of Dr. Stumpp, former Boeing
medical toxicologist, 4/11/19 at p. 102-103 (Sarin gas is long-acting persistent organophosphate)

? PX 0418, 1990 (World Health Organization, International Programme on Chemical Safety
concluded that mixtures containing Tricryesl Phosphate (TOCP) are “major hazards to human health” and
“there is no safe level for ingestion.” Group warned that exposure to TOCP through inhalation should be
minimized)

E Deposition of David Space, 12/11/18 at p. 284-288 (An oil burp is when oil “seeps across the
bearings” and then gets into the bleed air systemy without there being some major fault or seal failure or

2
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events result in “real symptoms by flight attendants and to a lesser degree passengers.”® In 2010,
the Airline Pilots Association told Boeing that the development and installation of sensors for
guarding against toxic cabin air events was “[t]he single most important safety item” for pilots. '
The potential fix has always been simple, affordable, and easily at hand: an air converter
or filter installed into the air ventilation system to remove or mitigate the toxins. But in the face
of undisputed knowledge about the danger posed to flight crews and passengers by toxic cabin air
events, Boeing's course has been steady: do nothing and act as if the problem does not exist. “No
commitment on the part of Boeing” was the topline summary for a project investigating filters.!'
Similarly, “the money is not going to be there” was the reaction to the attempt to develop

converters to remove dangerous compounds from the air before they can enter the cabin.'? A

engine freeze-up. When the oil seepage later gets heated, “puffs’ of the oil by-products can get into the air
cabin, The oil burp residue can be absorbed on surfaces and then “off gas"); PX 3844 - N
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question raised by Boeing management was whether a converter could “buy its way onto the

»13 safety concerns were net the priority.

plane;

Flight crew have demanded for years that Boeing at least install sensors in the air system
to quickly detect toxic air. With such an alarm, pilots could easily switch off the air flow from the
impacted part of the plane and protect the passengers and crew. While pilots have access to pure
oxygen masks in the cockpit, and pilots have had to use them during contaminated air events to
prevent incapacitation,'* there is no such protection available for passengers and flight attendants.
The masks that fall from the overhead compartment for passengers allow for only 4-15 minutes of
oxygen.'> Being able to switch off the flow of contaminated air into the cabin would provide
important safety protection. Boeing internal documents reveal why Boeing refuses to implement
sensors: Boeing feared the devices would provide injured passengers and crew with real data on
the precise toxins present in a contaminated air event—data Boeing would then have to face “in a
court of law.”'® Protecting itself in litigation was more important to Boeing that protecting the
flying public.

The tombstone Boeing predicted came in 2012 with the death of a British Airways pilot,

Richard Westgate. When Mr. Westgate died, Duke University Professor Mohamed Abou-Donia

conducted post-mortem testing and several coroners and toxicologists evaluated the samples.

13 Deposition of Tim Arnaud, 8/17/18 at p. 136 (Question raised at air quality team meeting: Does
Air Purification provide enough benefit to buy its way onto the plane?")
1 Deposition of Boeing's engineer and designated expert, George McEachen, 11/4/19 at p. 87-98

(Pilots had to don oxygen masks during “potentially catastrophic™ flight when oil fumes entered the flight
deck; flight diverted because of “increased hazard.” Boeing's internal safety board considered this a
“serious incident™); PX 1087 - p N X 1088 -

> Deposition of Boeing’s engineer and designated expert for trial. George McEachen, 11/4/19 at p.
90 (passenger oxygen masks provide 6-8 minutes of air); Deposition of Boeing senior engineer, George
Bates Depo, 9/21/18 at p. 293-295 (masks provided for passengers only provide oxygen for 12-18
minutes, depending on the system. As Mr. Bates explained, the passenger oxygen bottles “are rated for
15 minutes. I've been -- on occasions during flight tests where things have gotten exciting and ['ve burned
through one of those oxygen bottles in less than four”)

L Deposition of Boeing's senior engineer George Bates, 9/21/18 at p. 259 -261

4
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Professor Abou-Donia found elevated autoantibody markers, indicative of neural degeneration, in
Westgate's blood and tissues, results that even Boeing notes “are very strong evidence for riervous
system injury.”'” Dr. Abou-Donia and others peer review published in the Journal of Biological
Physics and Chemistry'® their differential diagnosis of Westgate’s medical course and confirmed
a nervous systemn injury consistent with organophosphate-induced neurotoxicity.! Professor
Abou-Deonia explained that Westgate's injury was "one of the worst cases of organophosphate [OP]
poisoning [he had] come across.” * In the wake of this death, a senior coroner in England “issued
a warning to the industry and urged action to avoid further deaths caused by toxic fumes in cabin
air.”' Subsequent researchers confirmed “there is little doubt that the presence of auto-antibodies
relates to the presence of some sort of neurodegenerative process.”?

Importantly, all five of the Plaintiffs in this case had their blood tested at Duke University

by Abou-Donia’s team and the results confirm neurodegenerative injury.?* Boeing must be held

b PX 0221 ~

13 PX 0380, 7/26/2014 (Abou Donia. Awtoantibody markers of neural degeneration are associated
with pest-mortem histopathological alterations of o newrologically-injured pilot, Journal of Biological
Physics and Chemistry 14:1 (2014); Deposition of Boeing’s team manager, David Space, 10/24/18 at p.
268-269 (Technical review for this Abou Donia’s published article was conducted by Rick Pleus,
(Boeing’s designated expert in this litigation)

2 PX 0380, 2014 at p. 13 (Abou-Donia, 4uroantibedy markers of neural degeneration are
associated with post-mortem histopathological alterations of & neurologically-injured pilot, Journal of
Biological Physics and Chemistry, 14)

& PX 3825A, 7/31/2014 (Flight Global article: BA Crew Autopsies Show Organophosphate
Poisoning)

B PX 0042 - R e SR N e S R

g PX 3698A - De Ree, H. etal Health risk assessment of expesure to TriCresyl Phosphates (TCPs)
in aircrafi: a commentary Neurotoxicology, 45 (2014) at p. 211 (The authors acknowledged that in the
Abou-Donia 2013 paper it discussed one of the air crew tested who had demonstrated high antibodies
after flying and then those antibodies had decreased aver subsequent months of non-flying.)

Lk PX 6506, PX 6507, PX 6508, PX 6509, PX 6510~ Abou Donia’s auto-antibody blood testing for
all 5 Plaintiffs; PX 6505 - Abou Donia’s Report on the cause of Vanessa Woods' [llness at p. 49 (“Using
scientific principles to determine toxic causality due to chemical exposure, [there is] no other reasonable
cause for Vanessa’s medical condition;” Woods “exposure to chemicals in the fume event accident on
July 12, 2013 was above the threshold level for nervous system injury leading ta neuronal cell death and
subsequent development of functional deficits™); at p. 50 (“because the long-term effects of these

5
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accountable for this health hazard that caused decades of injuries. That is precisely and
unquestionably the purpose of punitive damages under the law of Illinois: to punish reckless
conduct and deter it in no uncertain terms. As one of Plaintiffs’ experts, Dr. Whittaker notes, after
reviewing decades of Boeing documents showing deliberate indifference to this health and safety
problem, “it was actually very sad to see an American company fall so far from grace.”?

For the reasons described below, pursuant to 735 ILCS 5/2-604.1, Plaintiffs thus move this
Court for leave to amend their complaint to include a prayer for relief seeking punitive damages.

LEGAL STANDARD

[llinois law permits plaintiffs, following the close of discovery, to move for leave to amend
their complaint to include a prayer for relief seeking punitive damages. See 735 ILCS 5/2-604.1.
The trial court must allow addition of the punitive damages claim if a plaintiff establishes the
reasonable likelihood of proving facts at trial sufficient to support such an award. See id; see also
LaSalle Nat’l Bank v. Willis, 378 Ill. App. 3d 307, 326 (2007). Simply stated, to recover punitive
damages at trial, plaintiffs must prove that Boeing acted (or failed to act) with “utter indifference
to or conscious disregard for the safety of others.” Ill. Pattern Jury Instr. (Civil) 14.01; 35.01 As

discussed in detail below, Boeing’s conduct here meets and exceeds this standard.

FACTUAL BACKGROUND

Plaintiffs are five flight attendants who suffered acute, chronic, and neurocognitive injuries
as a result of their exposure to contaminated cabin air events while aboard Boeing-737 airplanes.
Four of the five flight attendant Plaintiffs (Karen Neben, Faye Oskarsdottir, Darlene Ramirez, and

Vanessa Woods) were all injured on July 12, 2013 on the same Boeing plane. By the time the

chemicals are central nervous system injury, it is very unlikely that her symptoms will improve or that
they will “recover” even with medication. While at the same time, there is evidence to suggest that their
condition and nervous system damage may continue to worsen™)

= Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 at p. 136 — 137

6



FILED DATE: 1250201 % 2:41 P 20150006324

Case: 1:20-cv-04457 Document #: 53-4 Filed: 12/27/21 Page 7 of 45 PagelD #:668

captain diverted that flight and hastily landed in Chicago, all four were seriously ill, two had lost
consciousness, and others were violently vomiting. First responders removed the flight attendants
from the plane on gurneys. Plaintiffs went to the emergency room by ambulance for evaluation
and treatment. Plaintiff Darlene Ramirez was later re-injured during a second contaminated air
event on October 3, 2016 and the fifth Plaintiff (Lara Nadon) was exposed to contaminated air on
a Boeing 737 plane on August 13, 2015. The lives—indeed, the minds—of these five women have
been forever altered by their exposure to toxic cabin air and resulting injuries.

Not only has Boeing long been aware of the serious danger of toxic cabin air events, but
the technology to fix the danger has been available for over a decade. Instead of addressing this
safety hazard, Boeing downplayed and misrepresented the risk, refused to adequately study the
issue, and repeatedly rejected its own “Air Quality” team’s pleas for adequate resources to develop
or employ the available and feasible technology. In short, Boeing knew its bleed air system was
defectively designed. Boeing knew safety measures existed to mitigate or eliminate the danger
and Boeing made affirmative and intentional decisions not to employ those measures. Boeing’s
conduct unquestionably rises to the level of “reckless indifference” or “gross negligence”
sufficient to justify submission of the punitive damages question to the jury. See, e.g., Proctor v.
Davis, 291 111. App. 3d 265, 285 (st Dist. 1997).

To assess Boeing’s conduct, Plaintiffs assembled their own “Air Quality” team of experts
from varied scientific fields. Each expert was tasked with reviewing the available public
information, the published science, Boeing’s internal documents produced in discovery, and
dozens of depositions taken in this case of Boeing management and its engineers. Each of

Plaintiffs’ air quality team members applied his or her unique specialty to the overarching question
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of what Boeing knew, when Boeing knew it, and how Boeing responded to what it knew. Plaintiffs’

air quality team consists of:

Professor Werner Dahm —Head of the Aerospace and Mechanical Engineering at
Arizona State University and a Professor Emeritus of Aerospace Engineering at the
University of Michigan. Professor Dahm is the Chief Scientist of the U.S. Air Force and a
member of the United States Air Force Scientific Advisory Board.?

Daniel Krueger - As a risk and safety manager for Virgin America and Alaska Airlines,
Mr. Kruger led investigations on contaminated air events and flight crew injuries for
these airlines. Mr. Krueger has created and managed safety programs and overall Safety
Management Systems (SMS) including the Aviation Safety Action Program (ASAP) at
Virgin America.?

Captain Vickie Norton - A long-term airline Captain and pilot expert with an engineering
background and experience working for an aircraft manufacturer (Boeing’s predecessor
company, McDonnell Douglas), Captain Norton assessed the risk from the perspective of
a captain in charge of a plane full of people.*’

Meg Whittaker — With over twenty years of experience in toxicology and risk
assessment, Dr. Whittaker is the Managing Director and Chief Toxicologist of
ToxServices LLC. She leads projects for the United States Environmental Protection
Agency, Clean Production Action and the Health Product Declaration Collaborative.?®

Dr. Derek Beauchamp - With a doctorate in Supramolecular Inorganic Chemistry, Dr.
Beauchamp is the Senior Technical Director of Avomeen.?® Dr. Beauchamp actually
assessed the contaminants present in the pyrolyzed by-products of jet engine oil.*’

Professor Maloney — Clemson University economics professor’! who evaluated Boeing’s
financial resources and compared the reality of those resources to the repeated decisions
made by senior management to reduce or eliminate funding for various contaminated air
projects.>?

Dr. Robert Harrison - Occupational medicine physician who was commissioned by the
FAA in 2008 to create the definitive manual on how to diagnose and treat acute and

25
26
2?7
28
29
30
31
32

PX 6201 — Curricutlum Vitae of Professor Werner Dahm

PX 6202 — Curriculum Vitae of Daniel Krueger

PX 6203 — Curriculum Vitae of Captain Vicki Norton

PX 6204 — Curriculum Vitae of Meg Whittaker

PX 6205 — Curriculum Vitae of Dr. Derek Beauchamp

Px 6026 — Expert assessment of jet engine oil by Dr. Beauchamp

PX 6206 — Curriculum Vitae of Professor Michael Maloney

PX 6025 — Expert financial analysis report of Professor Michael Maloney

8
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chronic injuries of flight crew following exposure to contaminated air events.*® Because
of his work on that manual. Dr. Harrison has evaluated and treated over the years
hundreds of flight crew members injured by contaminated air events. Dr. Harrison saw all
five plaintiffs in this case and evaluated their injuries and opines that their permanent and
serious injuries were caused by contaminated air events aboard Boeing airplanes.*

- Dr. Richard Perrillo — An expert forensic neuropsychologist who tested all 5 flight
attendants and confirmed their chronic neurological deficits.>

Plaintiffs® panel of experts helped write, create, and edit the Plaintiffs’ Master Reference
Materials document, a massive and comprehensive document detailing Plaintiffs’ liability and
scientific evidence.*® Plaintiffs’ experts have cited to and relied on over 1,000 documents as well
as medical articles and provided numerous examples to support their every proposition and
opinion. On any topic of interest, the Court can find specific and detailed examples in the
Plaintiffs’ Master Reference Materials document. For the purpose of this motion, Plaintiffs rely
upon the entire Master Reference Materials and will describe herein only a few examples to make
their points.

1. Contaminated air events cause health and safety issues.

It is not in dispute that the chemicals found in Boeing’s jet engine compartments include
potent neurotoxins, such as tricresyl phosphate (TCP) and its “ortho” isomers such as tri-ortho-

cresyl phosphate (TOCP),*” mono-ortho-cresyl phosphate (MOCP) and di-ortho-cresyl phosphate

23 PX 6207 — Curriculum Vitae of Dr. Robert Harrison
L PX 6027 — Expert report of Dr. Robert Harrison
= PX 6208 - Curriculum Vitae of Dr. Richard Perrillo; PX 6028 — Expert report of Dr. Perrillo

% PX0001A - P
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(DOCP).*® These chemicals are highly toxic.*® Researchers confirm that exposure to the irritating
and toxic ingredients of hydraulics and engine oil “can produce symptoms of toxicity,” including
“impairment of neuropsychological function™ which can “become more debilitating after time,
with problems of loss of cognitive function and memory problems emerging.”* The FAA’s Office
of Aerospace Medicine expert, George Day, describes these events as when “a potentially toxic
environment is created by contaminated bleed air.™"

Boeing admits—outside of the courtroom setting—that flight crew have “real sympioms”

from contaminated air events.*? Studies confirm that contaminated air events cause “toxic

i PX 2616 - Michaelis, Contaminated Cahin Air, ) of Biological Physics & Chemistry, 11: 132-145
(2011) at p. 3 (The ertho isomers of TCP have long been known to be potent neurotoxins, DOCP and
MOCP are multiple times more toxic than TOCP. In fact, Mobil Oil undertook a review of this issue
precisely because of the “unexpected high neurotoxic potency” of aviation oils containing TCP)

39 Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 (The TOCP isomers are “highly
toxic™); at p. 66-67 (MOCP and TCP isomers can cause permanent demyelination, a condition “your body
can't recover from.”); at p. 95 (“exposure to particularly MOCP is going to result in an adverse health
effect™); at p. 111 (MOCP is “extremely toxic” as shown by the Henschler study, a “very relevant high-
quality study™); at p. 62 (MOCP is ten times as toxic as TOCP specifically for neurotoxicity); PX 0268A —
BOE0389312, 2004 (Singh, In-Flight Smoke and Fumes, Aviation Safety, 0304 (2004) at p. |
(Contaminated air events are a “hazard which endangers the health and lives of aircrew”(; at p. 10-13 Many
of the contaminants of jet engine oil are “highly toxic, even in extremely smaill amounts"); PX 2637 -
Yang, Portable and remote electrochemical sensing system for detection of Iricresyl phosphate in gas
phase, Sensors and Actuators B 161, p. 564-569 (2012) at p. | (TCP is a "highly toxic compound” and can
induce "an organophosphorous induced delayed neuropathy (OPIDN)"); PX 1680A - Winder, Hazardous
chemicals onjel aircraft: case study - jet engine oils and aerotoxic syndrome, Current topics in toxicology,
Vol. 3 (2006) at p. 1 (“The oils and hydraulics used in airplane engines are toxic, and specific ingredients
of such materials are irritating, sensitising and neurotoxic... If leak incidents occur and the oil/fluid is
ingested into bleed air and is passed to the flight deck and passenger cabins of airplanes in flight, aircrew
and passengers may be exposed to contaminants that can affect their health and safety”)

40 PX 1071 - Winder, derotexic Syndrome: a descriptive epidemiological survey of aircrew exposed
to in cabin airborne contaminants, J Occup Health Safety- Aust NZ, 18(4): 321-338 (2002)
il PX 0028 (Boeing has withdrawn confidential designation) at p. 2 (George Day from FDA: fume

event is a “potentially toxic environment created by contaminated bleed air™); PX 0800 -

I . L s 0 T T
I ALY - e S ]

“! Deposition of Boeing’s team manager and corporate representative and expert for trial, David
Space, 12/14/18 at p. 82-85 (Flight attendants® “rallying cry” was concerns about contaminated air events.
Boeing appreciated that “Cabin air quality is the number one voted issue of the Association of Flight

Attendant and International Flight Attendant members); PX 0310 - i
10
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exposures to, and adverse heaith effects in, flight crew.”? University researchers agree that the
health risks associated with contaminated bleed air include acute symptoms as well as “more
serious effects, such as nervous system disorders and incapacitation.”** Published articles
acknowledge that “exposure to oil fumes especially has been reported to cause bath acute and
chronic neurological and respiratory symptoms, and has been documented to compromise flight
safety.” As one study noted, “a clear cause and effect reiationship has been identified” linking
both acute and chronic exposures to contaminated air events with *a clear pattern of acute and
chronic adverse effects” involving the neurological and neurobehavioral systems.*® Professor
Chris Winder concludes that “The oils and hydraulics used in airplane engines are toxic, and
specific ingredients of such materials are irritating, sensitising and neurotoxic.™’ Harvard
Professor, as well as Boeing consultant and expert, Jack Spengler published that flight crews
“complain of headaches and eye, skin and upper airway irritation in the short term but go on to
experience neuropsychological impairment,” as well as other chronic conditions.** The health

effects, both acutely and long-term, from contaminated air events are well documented.

£ PX 1201 - Michaelis, 4 Survey of Health Symptoms in BALPA Boeing 757 Pilots, ). Occup Health
Safety, 19(3): 253-261 (2003)

P 3475 i S R e
LT~ <. 3 4 T e TR e T |

(ol ol "R - e
! PX 3837A at p. | (Murawski, Case Study: Oi/ and Hydraulic Fluid Smoke/Fume Evenis at One
Major US Airline in 2009-10 (2012)
i PX 4025 at p. 1, 11 (Michaelis, Aerotoxic Syndrome: A New Occupationsl Disease? Public Health
Panorama, Vel 3, Issue 2: 141-356 (2017) (The findings from this study are consistent with previous reports
which accept that the Bradford Hill causation criteria are met in eight out of nine categories (the exception
was a dose-response relationship). “This study identified a cause-- effect relationship for exposure and
symptoms and diagnosis.”)
& PX 1680A - Winder, Hazardous chemicals on jet aircraft: case study - jet engine oils and aerotoxic
syndrome, Current topics in toxicology (2006) (Flight crew report immediate or short term symptoms
following exposure plus symptoms of a long term nature consistent with the development of an irreversible
discrete occupational fiealth condition); PX 0455, 4/11/1997 (CAA reports on fume events: Collection of
contaminated air events in several of which pilots became incapacitated)
i PX 0027 - Spengler & Wilson, Air quality in aircrafi, Proc. Instn Mech Engrs, Vol. 217, 323 (2003)
at p. 3, 10; Deposition of Professor Spengler, 3/9/11 at p. 4 (Deposed as Boeing’s expert in litigation);

11
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The FAA recognizes that exposure to contaminated air events can “result in & spectrum of
adverse health effects.™" In fact, in 2008, the FAA sponsored development of a manual that was
eventually sent to all healthcare professionals who might treat flight crew and passengers after a
contaminated air event. Dr. Robert Harrison was the lead author on that manual and he now serves
as Plaintiffs’ causation expert in these cases. In the manual, Dr. Harrison describes the acute and
long-term effects of toxic cabin air exposures and explains the correct differential diagnosis
protocol that healthcare providers should use to assess, diagnose, and treat exposed patients.>

Boeing's consistent response to the mountain of scientific and medical evidence on this
issue has been to take no real steps to definitively assess the true scope of this problem. Incredibly,
even up to today, Boeing has never captured, documented, evaluated, assessed or analyzed a
contaminated air incident in-flight.>' All in-flight air samples done to date captured only normal
flight operations, and even that data is alarming.> Boeing cannot tell the public what toxins are
even present during a contaminated air event or at what levels. As Boeing’s senior engineer George

Bates explains, Boeing has “no data of air contamination during a fume or upset event” since all

Depssition of George McEachen, 11/4/19 at p. 68 (Spengler has “done consulting work for Boeing in the
past™)

= PX 0028, 11/2015 at p. 6 (FAA review of Aircraft Cabin Bleed Air Contaminants)

e PX 0061 - Harrison, Exposure to Aircraft Bleed Air Contaminants Among Airline Workers (2008)
i Deposition of David Space at 12/14/18 at p. 58 (Boeing has never captured an upset event in flight);
Deposition of David Space, 12/11/18 at p. 86-87 (“Nobody has ever captured an upset event real-time in
flight, not simulated, not on a test bed”); Deposition of Jacob Bowen, 9/25/18 at p. 28 (Mr. Bowen has
never seen any data from an actual air sample - during an event - about what are the contaminants in the air
cabin. “1 have never seen any data off of an actual airplane in one of those events”™); Deposition of Richard
Johnson, 10/15/18 at p. 97-98 (Boeing has never captured an upset event in flight: “I don’t recall capturing
an upset event -- in service™); Deposition of Richard Johnson, 12/13/18 at p. 48 (Boeing has never captured
an upset event in flight on a Boeing plane); Deposition of George Bates, 9/21/18 at p. 106-107 (“During
the event, actually during the flight and the event, in the air’”” Mr. Bates has seen no data on the cotitaminants
in the air contamination)

2 PX 1680A - Winder, Hazardous chemicals on jet aircraft: case study - jet engine oils and aerotoxic
syndrome, Current topics in toxicology (2006) at p. 11 (“No monitoring has occurred during an oil leak™);
PX 2730 -

[0l o s PRI SN S o ST el T
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air sampling has been done “post-event” or after the contaminated air event is over and the plane
has landed.>® Boeing’s typical investigation of a contaminated air event involves examining the
plane hours or days after the event, by which time the doors have been opened, the passengers
and crew have disembarked and the air sample is totally unrepresentative of what actuaily occurred
in the cabin air during the event.* Boeing’s chemist Jean Ray acknowledged “unless you're
actually there monitoring” during the contaminated air event, “there's no way to know for sure
what contaminants were there during that event.”> This failure to evaluate the toxic gases it knows
are present in its planes during fume events is an independently sufficient basis for punitive
damages; a company knows it is exposing its customers to various levels of poisonous gas, but
does nothing to study the levels of gas present, their varying causes, or their effect on passengers
and crew. This is a textbook example of “utter indifference to or conscious disregard for the safety
of others.” Ill. Pattern Jury Instr. (Civil) 14.01;

Thus, the current scientific information available is based on laboratory data, statistical
modeling er the background levels of contaminants in cabin air during normal, non-diversion
flights. Even so. the results arc shocking: TCP has been reported on airplanes during normal
operation.”® [ndependent researchers confirm that, when cabin air was tested even under normal

flying conditions, “significant concentrations of organophosphate neurotoxins and other noxious

S Deposition of George Bates, 9/21/18 at p. 106-107 (Even as today, Mr. Bates he has not seen any
data on the air quality during a fume or upset event “in the air”)

o Deposition of Boeing’s analytical chemist, Ruby Dytioco, 2/23/19 at p. 61-63 (Explaining how
Boeing investigates a reported contaminated air event); PX 0208 —

& Deposition of Jean Ray, 10/17/18 at p. 73

% Deposition of Boeing senior engineer, George Bates, 9/21/18 at p. 221 — (iwo television stations, a
German and a Swiss station, had put investigative journalists on planes to take samples); at p. 226 (“Out of
the 31 samples, 28 were found positive for TCP™); PX 003 8-

13
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substances in cabin air” were found.>” And when, in 2009, investigative reporters secretly took
wipe samples from inside a number of airplanes, all under normal operations, “out of 31 samples,
28 were found positive for TCP.”>* Beeing will not commit the resources to even get in-flight data
on this issue.

2; Boeing has long known that toxic air events occur on its airplanes.

Boeing has long known that contaminated air events are serious enough to cause diversions
of scheduled flights.® Yet Boeing consistently and deliberately dewnplayed the incidence rate. As
Plaintiffs’ airline risk manager expert Daniel Krueger explains, “appropriate allocation of
resources to mitigate or resolve a safety issue is based upon analysis of incidence rates and the
respective safety risk assessment. 1f data is misrepresented, the safety risk assessment associated
with the data will subsequently also be inaccurate.”® A necessary first step to fixing any problem
is establishing—and being forthright about—the frequency of the problem. But Boeing willfully
promoted misleading statistics about the incidence rate of contaminated air events. Professor
Werner Dahm explained in his expert report that, “Despite Boeing’s knowledge of the truth,

Boeing misrepresented the incidence statistics in order to imply that these incidents were rare and

& Deposition of Boeing engineer and designated expert for trial, George McEachen, 11/4/19 at p. 70
(Boeing was aware that Professor Ramsden, the current head of nanotechnology at Cranfield University,
commented on the Cranfield study that the report “actually found significant concentrations of
organophosphates, neurotoxins, and other noxious substances in cabin air even under normal flying
conditions™); PX 0345 - I

58 PX_2413()- E——— e X 2431 -
R 1 V(113 - B i R W SN )

> Deposition of Boeing team manager, Richard Johnson, 10/15/18 at p. 75-77 (Diversions because

of contaminated air events upset airlines); PX 0375- i
"! PX 6024 - Plaintiffs’ Answers to Rule 213(f) Interrogatories, 6/28/19, at p. 17 (Daniel Krueger’s

disclosure): Deposition of Danicl Krueger, 7/19/19 at p.99-100 (Boeing used “an outdated statistic for over
a decade™ even though that number did not “line up with any other industry numbers” or Boeing’s internal
data. It was fraudulent to “knowingly” cite that statistic when Boeing knew of more updated and valid
statistics)

14
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unexpected, downplay the frequency of incidents, encourage cemplacency, deter and distract
research efforts and impede or prevent development of safer technologies.”?!

For example, Boeing repeatedly stated that the Federal Aviation Administration’s (FAA)
database confirmed contaminated events were rare, “about 167 events in the last 10 years.”®
Boeing’s used this statistic to reassure the public and minimize the risk. In reality, Boeing knew
that the cempany itself had “a vast database of operator reports of cabin/fight desk odors/smoke”
events® and tracked 1,137 smoke, fume, and contamination events from 1999 to 2013 alone.%
Importantly, 823 of those incidents qualitied as “potential safety issues” and were further referred
to Boeing internal safety committee (the Engineering Investigation Board) for additional review.®
Boeing also knew the FAA data was outdated, and rather than being from the last decade as

represented, the information had been collected years ago, from 1988-1999 %6 Boeing also knew

that there is significant under-reporting of contaminated air incidents, especially to government

) Plaintiffs” Answers to Rule 213(f) Interrogatories, 6/28/19, at p. 8 (Professor Dahm’s disclosure)

62 Deposition of Boeing’s senior manager and designated expert for trial, Jacob Bowen, 9/25/18 at p.
39-40 (Technical expert at Boeing has created form answers to anticipated questions from the public); at p.
64-65 (Boeing represents that “the FAA flight incident database indicates that 167 events have been

reported in the U.S. over a 10-year period); PX 2287- [
(e T S T T e e T R N R N
T P | - e e e R A P |
R W AN O o S S A e - IR S )
8 e Ty s e S T TV RN g i 1Y S 1 s RS S MR TS i e ]
RO R T A o e SR A7 A Ty . 1

RN S S 20 T S O Nl
PN RS 1 S T TN e N e N S SR T
(S e S AT

o PX 0227 R e e s e U R

&3 Deposition of Joel Uchiyama, 12/10/18 at p. 102-104 (Each item that is listed as “EIB — YES”
means that the contaminated air incident was taken to the Engineering Investigation Board, a Boeing
internal safety board, because someone deemed the incident a “potential safety issue.”)
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agencies.®” Despite Boeing's awareness that the “167 events in a decade” statistic was a vasl
under-estimate and totally outdated, Boeing continued to repeat it.*® This alone shows “utter
indifference to or conscious disregard for the safety of others,” Il. Pattern Jury Instr. (Civil) 14.01,
because it gives passengers and airlines a false sense of security.

3. Boeing failed to act to avoid the danger.

a. Boeing elected not 1o install filters or converters.

Feasible and effective filters and converters, either of which could remove or significantly
reduce airborne toxins, have been available for a long time. The most well-tested of these is the
Combined Hydrocarbon Ozone Converters (CHOC). As Plaintiffs’ experts opined, a CHOC
converter “should have been on Boeing’s airplanes since at least 2003 to mitigate known cabin air
contamination events in the interest of the health and safety of all aircraft cabin occupants.”®
Combined Hydrocarbon Ozone Converters are catalytic converters that substantially remove both
ozone and hydrocarbons (volatile erganic compounds or VOCs) frem bleed air through
conversion. They function similar to a filter except the CHOC converter captures the toxic

chemicals and turns them into more benign chemicals. Since the early 2000s, Boeing knew that

CHOC converters could reduce the adverse effects of contaminated air events. Testing on various

8 PX 1680A - Winder, Hazardous chemicals on jet aircraft: case study - jet engine oils and aerotoxic
syndrome, Current topics in toxicology (2006) at p. 11 (“With substantial under-reporting and a culture of
complacency between operators and regulators, no aviation regulatory authority can honestly consider that
the reports they receive from the industry represent anything other than a very small tip of a very Jarge
iceberg of leak events... From review of available sources and reported and accessible information, it is
apparent that only a small fraction of the known incidents are reported”); PX 2369-

I 1 L e T T e e il At S A ST il I 3833
- Michaelis, Contaminated Aircraft Cabin Air, Journal of Bioclogical Physics and Chemistry 11:132—145
(2011) at p. 4 (“Underreporting of contaminated air events has been widely accepted as occurring.... The
regulatory databases are unreliable™); at p. 5 (UK Committee of Toxicity stated that “Underreporting is a
systemic industry-wide problem™)
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iterations of CHOC technology confirmed their effectiveness at reducing contaminants, thus
making the bleed air system safer for passengers and crew.”

Furthermore, and importantly, the technology works. Testing of various filters and
converters over the years showed efficacy rates as high as 60-90%. For example, the AirManager
converter demonstrated an “almost complete removal of particulates” and “experimental work
using pyrolyzed Mobil Jet Oil 11, Skydrol hydraulic fluid and a de-icing fluid demonstrated a
97%-99% reduction in oil pyrolysis products™ and total VOCs were reduced by 99%.”' Boeing
knew the CHOC converter out-performed the conversion standards even Boeing set for the
technology.”

Adding CHOC converters to Boeing planes is easy, as the CHOC slides right into the same
slot in the bleed air system as the existing ozone converter.”” The CHOC unit actually fits into “the
same envelope space as the ozone converter” and requires no other changes.”™ As Boeing engineer

Tim Arnaud confirmed, the CHOC “unit is essentially a plug-in replacement for the ozone

70

PX 2204-

71

PX 2470A - [ S© 2!s0 PX
2470B, 9/15/2009 (Article re AirManager: BAE systems and Quest international UK lead the way in setting

new cabin air standards); PX 2474 -

= Deposition of Tim Arnaud, 8/17/18 at p. 200 (results of testing of CHOC converter “under
conditions designed to simulate a failure mode in which oil enters the bleed air system due to a leak in the
niain engine or APU”); Deposition of David Space, 12/14/18 at p. 52 (Depending on the contaminant, the
CHOC converter was “20 to 60 percent effective™); .PX 2601 -

T A T R T~
R .5 [T S i o D T /R B, P~ U -

Deposition of Richard Johnson, 12/13/18 at p. 192 — 194
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converter” which provides advancement “at little to no extra cest or downside to our system.””

The CHOC has the "same weight” and “volume" as the current ozone converter.”® CHOC units
are a “drop-in replacement” with the same *durable, lightweight design and same long-lasting,
high efficiency ozone conversion.””” Plus the price of the CHOC converter is so close to that of
the regular converter “that cost would not be a reason to not use it.””® As Boeing’s lead engineer
and Air Distribution & E/E Cooing DER, Jane Vitkuske noted, the benefits of the CHOC
technology was “minimal cost," with minimal "weight impact."”

Boeing’s main competitor, Airbus, began in-flight testing of CHOC converters in 1999
and started installing the CHOC on Airbus planes in 2006 to 2007.%" Although Boeing had access
to this same CH®C converter technology, ** Boeing has still not adopted or implemented this safer
alternatives. As Boeing’s manager Richard Johnson admitted, if there was a CHOC converter on
an Airbus plane, that aircraft “would have better air quality in the cabin than a Boeing plane
without a CH®C converter.”®

But Boeing’s management deliberately blocked progress on the development of CHOC

@ Deposition of Richard Johnson, 12/13/18 at p.194 (CHOC is “essentially a plug and replacement

for the ozone converter”) PX 0284 - NS
LSS P y % )

P 1205 - S S A T A e PR G

! PX 1378 -
& Deposition of Richard Johnson, 12/13/18 at p. 192 — 194
%2 Deposition of Richard Johnson, 12/13/18 at p. 204-205

g Deposition of Jacob Bowen (9/25/18) at p. 146-154 (CHOC has been on an Airbus plane flying for
United Airlines for the past 24 months, with good qualitative data from the crew); PX 0063 — S

&l Deposition of Boeing’s manager, David Space, 11/1/10 at p. 209 (Airbus has been using CHOC
converters since the CHOC . Airbus wanted to be “first to the punch to bring out new technology.”)

2 Deposition of George McEachen, 9/26/18 at p. 164-166 (As soon as the CHOC converter was
manufactured and used, then Boeing could buy that same piece of equipment if they wanted ta); Deposition
of David Space David Space, 10/24/18 at p. 157 — 158 (There would have been no proprietary deal blocking
Boeing from buying the CHOC. New equipment is not typically proprietary only to one aircraft
manufacturer where “Honeywell would not be allowed to sell it to Boeing™)

2 Depaesition of Boeing’s manager, Richard Johnsen, 12/13/18 at p. 209
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converters. Management consistently put funding obstacles in the path of its air quality team. In
2001, Boeing employees complained internally that the converter project had “limited approved
funding” and thus no definitive timetable or schedule for completion.® Since almost all additions
to airplanes are collaboratively developed with suppliers, Boeing reluctance was a death knell. As
one sensor manufacturer confirmed, “without a push from Boeing™ there could be no momentum.¥
Boeing knew vendors were “reluctant to put forward funding [for a project] without a firm
marketing cemmitment,”%°

Boeing’s refusal to put adequate resources and commitment into this issue resulted in over
a decade of delay. In 2004, when Boeing’s analytical chemist Dale Scheer estimated it would cost
$10,000.00 to complete his internal testing on the CHOC, Boeing management limited the
company’s financial investment “to a maximum of $5,000.”%7 Although Boeing ended fiscal year
2005 with cash-on-hand of $5.4 Billion and net profit of $2.2 Billion,** the company simply would
not approve a $5,000.00 expense for safety testing. When Boeing's air quality team requested
funding in 2006 to study air purification and sensor technology, management turned down the

team, saying “the money is just not going to be there.”® And in 2008, when Boeing’s product

development engineer Charles Stout wanted to evaluate the CHOC technology “for possible use

3 PX 0911-

TPX 091 |-
e PX 2010-

TSN T d
& Deposition of David Space, 12/14/18 at p. 175-176 (While Dale Scheer estimated it would cost
$10,000 to complete the CHOC analysis, after reviewing current budget constraints, Boeing decided “to
limit the Boeing contribution to the CHOC test to a maxinum of $5000); PX 0322 - N

(A SR R A B SR WA=y )
s PX 6025 — Expert financial analysis report of Professor Michael Maloney at p. 2 and 5
R PX 1631 - [ i e e = sk L T it e P e e s e e (W
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on Boeing aircraft,” Boeing severely restricted his budget and permitted him to test only five
potential contaminant compounds, no more.*® Yet Boeing knew there were “hundreds of positively
identified compounds” present in contaminated cabin air.®' By refusing to fund testing on more
than five compounds, Boeing ensured that it, its suppliers, customers, and passengers would
remain in the dark about the dangerous air on its planes. So adamant was management’s funding
curtailment that, when Boeing's chemist Jean Ray wanted to add two extra chemicals to the testing
regimen, Mr. Stout required her to identify which two compounds already on the testing list should
be replaced “because the bitdget only allows for a fixed number (5) of compounds.™®

Boeing’s air quality team received “the green light” to proceed with CHOC converter
evaluation in May of 2009,% only to get news a week late that the entire project was again “puit on
hold” due to budget restrictions.” As Boeing’s manager David Space describes, the entire team
were assembled with “contracts in place” for the “kick off meeting” when they discovered the rug
had been pulled from underneath them by management.”® Funding was delayed not for a few days,
or a few weeks, but until 2010.

Tellingly, Boeing deliberately misrepresented its position on this issue to the public. Just
a few days after the decision to block funding, on June 10, 2009, Japan Airlines contacted Boeing.

Japan Airlines wanted information on what was in “bleed air of engine or APU which contains oil

B PX 2 - e R
L PX 0994-

T PX 2542 - R T SR Y
% PX2436-

P Deposition of Boeing senier manager and designated expert for trial, Jacob Bowen, 9/25/18 at p.
193 (In 2009, CHOC converter project “project has been put on hold until 2010 due to PD budget
restrictions"); PX 0070- 1

e Deposition of David Space, 12/14/18 at p. 189-191 (Space discusses that the CHOC project “began
in 2009 but was stopped due to budget reductions" and Boeing had assembled the filtration Boeing team,
Honeywell and the Rutgers people with “Contracts in place and were ready to have our kickoff meeting.
We found out the day of our kickoff meeting that funding had been delayed until 2010.") PX 0327 -
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fume” and the “effect of oil fume on the human body.”* Boeing did not admit to this airline that
it had just stopped funding research on that topic. Instead, Boeing falsely claimed it “fully supports
the studies being conducted” and “continues to work with industry to eliminate any potential
contaminant events.”’ Importantly, Boeing closed out the year 2009 with $5.3 Billion in cash on
hand,”® which yet again was vastly in excess of what was needed to fund this safety project.
Boeing management put the company’s cabin environment studies “on hold” once again
in 2010.”° In 2011, even though the CHOC vendor Honeywell offered to pay for contaminated air
testing “at their cost,” Boeing management decided to put the entire project back “on hold due to
lack of budget restoration.”!*® Boeing’s air quality team futilely tried to change management’s
mind. The team argued that CHOC converters could provide Boeing with a marketing edge.'®!
But Boeing's focus continued to be money. money, and only money. Boeing management
demanded proof that a CHOC converter would “provide enough benefit to buy its way onto the

»102

plane,”!% requiring a proven financial benefit before it would invest in safer technology.'* Boeing

% Deposition of George Bates, 9/21/18 at p. 218-220 (Boeing represents to Japan Airlines that it
supports scientific research); PX 0037 -
[ ———

7 PX 0037 -

9 PX 6025 — Expert financial analysis report of Professor Michael Maloney at p. 5
v PX S - e S R e SRR
[ T O AV Y oy o NS Tt T 1V, ESOe i = e — S8, 5 il

2

W PX 0353 —
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. Deposition of Tim Arnaud, 8/17/18 at p. [36 (Question raised at air quality team meeting: Does

Air Purification provide enough benefit to buy its way onto the plane?"); PX 0003 -

. Deposition of Tim Arnaud, 8/17/18 at 136-137 (Boeing’s determination was whether “the benefit
of having air purification” was “worth the cost of carrying it around all the time on the airplane” which
made it a money issue: “I guess it boils down to dollars eventually, because the airlines have to buy the fuel
to carry the equipment around on the airplane. And then also Boeing has to come up with the expense to

21
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management removed, cut or deferred funding on air quality research and development over and
over again, which led to significant delays. Although Boeing has now opted to install CHOC
converters on their bleed airplanes, starting in the 2020/ 2021 timeframe, that decision comes too
late to save the Plaintiffs.!®

Knowing toxic air is frequently present in its planes at levels sufficient to cause injury or
death and knowing it had the technology to reduce or eliminate the problem, Boeing chose to do
nothing. A reasonable jury could find that conduct to be “utter indifference to or conscious
disregard for the safety of others.” l1l. Pattern Jury Instr. (Civil) 14.01

b. Boeing failed to install sensors.

Boeing’s planes have more than fifty sensors onboard and many of them trigger wamings
for the pilots in-flight.'® But Boeing does not have even a single sensor in the bleed air system to
warn of a contaminated air event. This is because Boeing’s management refused to fund the
research and development efforts necessary to implement such technology.

As a threshold step to developing a bleed air sensor, Boeing engineers needed to create a
list of possible contaminants the sensor would have to detect.'® As early as November of 1999,
Boeing announced it was “developing a list of chemicals to be recommended for cabin air quality

monitoring.”!%” But then, for the next twenty years, Boeing used the excuse that this first step was

not yet finished to justify lack of any real progress on the entire project. Almost a decade later, in

developit. So, it's all those things combined.”™ Boeing wondered if the benefit of this particular technology
would justify the expense of Boeing, investing in it.)

i Deposition of David Space, 12/14/18 at p. 43-46 (Boeing intends to effer Honeywell’s CHOC
converters to airlines for both new planes as well as retrofitting older models)

105 Deposition of Boeing expert Mark Fitzpatrick, 10/25/19 at p. 91-95

les PX 0001A - ; Deposition of Richard

Johnson, 10/15/18 at p. 168:1-3 (It was important to understand the potential contaminants are out there so
we could engage our supply base to see what sensor technology is available)

" PX 0528 - R R e e R I | N R O T
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2008, Boeing manager Matthew Schwab was still proposing that Boeing “compile a list of the
contaminants we’d want to be able to detect, and what levels we’d need to detect those ... for real-
time air quality monitoring.”'%® Boeing’s excuse in Augustof 2011 for the delay in “implementing
a system to purify the air ... was that a list f all of the compounds that contribution to the
symptoms was and still is unknown.”'® By 2015, Boeing amazingly had made absolutely no
progress, as the company was still working to “identify bleed air and cabin contaminants or
surrogates of interest,”"''

As Plaintiff’s aeronautical expert, Professor Werner Dahm, explains, there is an
engineering concept known as “crawl — walk — run.” When confronting an issue, a company first
crawls, that is, it starts by implementing solutions even if they are not optimal because the data
and knowledge generated by that first step will help propel better and more advanced solutions
over time (walk and then run). But as to sensors, Boeing never even bothered to ‘‘crawl,”
deliberately eschewing in-flight air evaluation sensors that would have provided information on
the contaminants in real time, as the FAA had suggested.!!!

A pilot’s ability to detect a contaminated air event in-flight is important because, in the

cockpit, there is a simple switch that allows the pilot to shut off inflowing air from either engine.

L Deposition of Boeing’s analytical chemist, Ruby Dytioco,10/18/18 at p. 171 (Matt Schwab agrees
that Boeing “should compile a list of the contaminants we'd want to be able to detect, and what levels we'd

need to detect these”); PX 0194 - [
19 PX 2643 -

Ho Deposition of Boeing senior manager and designated expert for trial, Jacob Bowen, 9/25/18 at p.
181 (In 2009, Boeing still needed to “identify bleed air and cabin contaminants or surrogates of interest™);

DX 0077 — | | . JUPRR Sl o 7 R e e e i I S I S S |
“I Deposition of Boeing manager Richard Johnson, 12/13/18 at p. 229-230 (Boeing knew in 2004 that

the FAA wanted sensors that “‘were on the plane and transmitting data down to the ground.” So sensors that
did riot just collect samples but where the data could be downloaded *“‘as the plane goes on”); PX 0289 -
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If the pilot knows contaminants have entered the air supply because of issues from a specific

engine, with just a flip of a switch, the pilot can shut the air flow down on that side of the plane

2

and protect passengers and crew from the toxins.'!” Pilots thus want sensors.''® Pilots consider

contaminated air events to be “safety” issues and do not want “passengers used as guinea pigs in

1S

seats,”'"*  The flight crew unions want sensors.!'> The FAA wants sensors.''® Independent

scholarly organizations like the National Research Council recommend sensors.'!” Industry

i Deposition of George Batas, 9/2/18 at p. 263 (If Boeing had “a sensor that told the pilot there's a
problem on the right engine, the pilot could just flip a switch and bleed air woulds't come through that
engine anymore... So, one of the reasons why a sensor that gave pilots warnings would be important is
because they could stop further contaminated air coming into the cabin™); Deposition of Jacob Bowen,
9/25/18 at . 138-141 (Boeing’s planes have an isolation valve which “essentially closes the left bleed from
the right bleed” so pilots can “turn off that specific bleed.” If a pilot believes that there is contamination or
smoke coming from a specific engine, the pilot “*can turn off the bleed air from coming through that engine
into the cabin and “same with the APU as well.” That “doesn't impact the safety of the flight” and it is one
of the reasons why Boeing has the cockpit switches, “so that if something's happening in one engine, you
cannot bring the air in sver that engine and just bring the air in over the other™).

i PX 2544 -~

i

4 PX 2600 -
4 Deposition of Richard Johnson, 12/13/18 at p. 145 (AFA Union has repeatedly told Boeing that
they want Boeing to do “whatever it will take for the cabin air to be clean for the flight attendants™)
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organizations such as ASHRAE have demanded sensors.''® Yet Boeing has still not installed
sensors or monitors for contaminated air events in any of its airplanes.''®

Plaintiffs’ experts set forth a detailed timeline and analysis of the history of Boeing’s
failure to implement sensors.'® The timeline proves deliberate delays and reckless decisions. By
2005, Boeing knew that Professor Chris van Netten of the University of British Columbia had

#1221

developed a sensor could “capture sporadic air quality events™'?! and was small, light and easy to
use. Professor van Netten is a “worldwide approved toxicologist” with numerous professional
publications in the field of bleed air contamination and sensors.'*> Even Boeing agrees that
“Professor van Netten is the leading authority in North America on bleed-air contamination of
airline cabins, and has published extensively on the pyrolysis products of hydraulic and engine

oils {23

e PX 0314, 4/2/2008 at p. 8 (ASHRAE 161 Standard: Air Quality within Commercial Aircraft): 7.2
— Bleed Air Contaminant Monitoring: “One or more sensors intended to identify a substance or substances
indicative of air supply system contamination by partly or fully pyrolyzed engine oil or hydraulic fluid shall
be installed. The indicator substance(s) shal! (1) be shown to be associated with the presence of partly or
fully pyrolyzed engine oil or hydraulic fluid; (2) have sufficiently low background level that its presence
can be reliably atiributed to these contaminants; and (3) be measured with sufficient sensitivity to reliably
detect the occurrence of these contamination events. (emphasis added)); PX 2451 - N

L Deposition of David Space, 12/14/18 at p. 42-43 (There are “no sensor or monitor on any of
Boeing’s planes that would detect and warn about contaminated air entering the cabin™)

PR 000 A - e T R i
2 PX 1611 -
iz PX 0473 - van Netten, Air Quality and Health Effects Associated with the Operation of BAel 46-
200 Aircraft, Appl. @ccup. Environ. Hyg, 13(10) (Oct 1998); PX 0830 - van Netten, Descriptive
Epidemielogy of Air Quality Incidents Experienced in Aircraft from Three Airline Companies, National
Academy of Sciences (2001)); PX 1619 - F
SR TR e e TG N A Nt T S e e S St S

PX 2280 - van Netten, Design of a small personal air monitor and its application in aircraft, Science of
the total environment (2008) at p. 1
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As Professor van Netten explained in one of his published paper, “Some flight crew
members adhere to the well-established principle in ground based industries that they are entitled
to know whether their work environment is safe.”’** By 2008, the sampler had “been approved
for use in aircraft during all phases of flight.”!>* The VN sampler cost $200-$250'* and could
measure for even trace amounts of TCP.'”” When Professor van Netten analyzed samples taken

»128

by German pilots, he “found levels of TCP specific to the engine oils and confirmed a
“fingerprint pattern™ to the air contaminants “that's specific to jet engine oil.”**® Professor van
Netten has expressed his concern that “engine oil can get into the air that passengers breathe even
on normal flights where there are no fume events.”'* The VN Sampler is just one of several
technologies that were available and feasible during the relevant times. Boeing kept tabs on the
VN sampler, but never took steps to implement it.'3!

Boeing admits, internally, that one reason for its refusal to install sensors has been the fear
of litigation. Boeing feared data collected might hurt the company in litigation because flight crew

and passengers could definitively prove what toxins they were exposed to.'*? George Bates,

Boeing’s senior engineer, noted in 2002 that monitors would just “collect data for the lawyers to

24 Id.
125 Id atp. ]
ks Deposition of Professor van Netten, |/11/11 at p. 263

e Deposition of Professor van Netten, 1/11/11 at p. 53-56
29 Deposition of Professor van Netten, 1/11/11 at p. 261
v DX 2285 - e s A ek e et i Wi i i G i A L S
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E— PX 0360 - Deposition excerpts of George Bates (Boeing was concerned that sensor data would be
given to lawyers)
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use in court against Boeing.”'3® In 2008, Mr. Bates further detailed that the biggest impediment
to installation of air quality monitors is the “fact that such data might be called for in a court of
law,” which could “open a can of worms” for the company.'* Boeing employees again
decumented the company’s concerns in 2011 that if Boeing implemented “a sensor driven system,
how long will it be until the readings have to be recorded and available not only for maintenance
but for lawyers?” Boeing’s senior engineers considered this “a serious downside to any approach
that relies on sensors.” The company expressed concern that the recorded data would have “to be
given to any crew member or passenger and their legal or medical expert” and called such a
circumstance “Crazy!”'*> Boeing’s senior engineer George Bates admitted that sensors could
provide data that would allow injured travelers or crew to *“actually be able to tell their doctor what
they were exposed 10."!%° Boeing engineers thus suggested that, if sensors were installed, the data
should be used solely fer maintenance purposes and the sensors should intentionally not “collect
any data that doctors and lawyers might use™ or which Boeing might have to face “in a court of

law.”*” Even though Boeing knew that failing to undertake safety measures in order to protect

B PX 0800 (- - N R AT e L i SRR
Pl ¥ E Ry e O T TRt R BBt i Y ST ) T |
L e SR = DRREMNR e I T KRR G S S L C A W
I T o R Py 7 I ST (S i T (e e T N |
& Deposition of George Bates, 9/21/18 at p. 255-256 (Boeing’s concern was that if someone got sick
on a Boeing plane, they could ask to “see the sensor data™ to establish what they were exposed to and

Boeing would “have to turn over thal sensor data™); PX 0044 -

E Deposition of George Bates, 9/21/18 at p. 257- (With sensors, potentially “passengers and the crew
members could actually use this data to go to their doctors and pet better treatment™); at p. 260 (Boeing’s
associate technical fellow Warren Atkey thought it “would be crazy, to let people injured on {Boeing’s]
“planes know what they were exposed to); PX 0045 -

NGRSV RS IR S o e |

1565 Deposition of George Bates, 9/21/18 at p. 259 -261

B Depositien of George Bates, 9/21/18 at p. 259 -261
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themselves from litigation was inappropriate, '*® the company did it anyway. This alone would be
a sufficient basis for the award of punitive damages—failing to provide a way to reduce gas
exposure because the data collected in the process might help the exposed passengers sue. Once
again, “censcious disregard for the safety of others.” Ifl. Pattern Jury Instr. (Civil) 14.01;

Boeing also feared that installing even a single sensor would be a tacit admission that such
sensors were necessary for safety. Indeed, when the air freight company DHL demanded that
Boeing provide “‘a plan that includes the development of improved filters / converters and
sensors,”'*? Boeing worried that if the company provided sensors to DHL, that technology might
“become a requirement for aircraft certification.”'*" Then “flight attendant and pilot unions and
congressional supporters could use this effort as evidence that sensors are needed” and use the
modification “to drive their agenda forward, to have bleed air sensors required on all aircraft.”'*!
Such an action could also elicit “congressional pressure to incorporate new regulations mandating

« 142

bleed air sensors. Boeing feared that “If/when word gets out on adding bleed air sensors on

777X, expect uniens to pick this up in argument at technical committee meetings and with

138 Deposition of Jacob Bowen, (9/25/18) at p. 251-252 (It would be inappropriate for Boeing to not
develop or delay the development or implementation of air quality sensors “because lawyers might be able
to use it against [Boeing] in a lawsuit” or “because passengers or crew would then be able to know exactly
what they were exposed to and could give that information to their doctors™)

i PX 3806 -

i Deposition of Boeing senior manager and designated expert for trial, Jacob Bowen, 9/25/18 at p.

273 (Boeing appreciated that one of the risks of “helping DLH get a senser, is that sensor technology could
become a requirement for aircraft certification); PX 3806 |l
1 PX 0077 —

142

Id. atp. 2-3
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congressional supporters.”'*> Clearly, Boeing did not want anything it did to be used as proof
there was “an issue with bleed air contaminants.”'** So the company opted to do nothing.

Just as it had acted repeatedly to thwart development of CHOC converters, Boeing also
waorked hard oz to fund sensors. Boeing publicly declared it was “currently working with several
suppliers to develop an on-board system that would be able to detect various air quality
parameters.”'* In reality, Boeing’s management enforced “budget constraints” that did not “allow
for in-depth look at sensor technologies.™'*® In 2602, a vendor provided a cost estimate for “air
quality sensors™ of $130 per sensor and proposed eight sensors per plane, for a total of $1,040.'%
This technology was feasible and certainly cost efficient. Yet Boeing never implemented it.

Boeing noted in July of 2009 that “Airbus is instatling air quality sensors” on some of its
planes.'*® But when Boeing's team requested $183,000 in funding for sensors the next year,
management refused the request and awarded $0 to the project.'® In January of 2011, Boeing's
air quality team noted that they had “accomplished much with very few resources” but confirmed
that “with additional funding” the team could actually pursue the development of sensor

technology that could greatly benefit Boeing.'®®

143 Id.
¥ PX 3806 -
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That same year, Cranfield University published the results of an air quality study. This
research group used a photo-ionization detector (P1D), a real-time detector of possible fume events,
to take air samples aboard 100 flights.'' Even though the Cranfield study did not capture a
contaminated air event, the researchers still recorded a TOCP level as high as .0228 mg/m3 (228
micrograms/m3),'%2 a value that exceeds the current safety threshold for TOCP. Prof Jeremy
Ramsden, head of nanotechnolagy at Cranfield university, explained that the study “actually found
significant concentrations of organophosphate neurotoxins and other noxious substances in cabin
air even under normal flying conditions."'*®> The Cranfield study provided useful information
about the success of a PID for in-flight measurements and gave Boeing a roadmap for effective
and available sensors.

Boeing thus decided to test a PID sensor in the VIPR study. But rather than rely on its
army of in-house engineers (over 45,000) to develop the test sensor, Boeing instead trusted it to
an Auburn graduate student who became too “distracted at night playing video games™ and never
completed the project. So there was no photo-ionization test results in VIPR.'* But Boeing’s
expert Ruel Overfelt admits that it might not even have been necessary for Boeing to develop its
own PID sensor, as one “could probably be bought off the shelf and then applied directly to this
problem."!%

By 2011, researchers from Boise State University published that there was “a wide variety

of sensor types and technelogies that can be utilized to understand the aircraft cabin environment

S PX 2596 e A R T e
12 PX 2641, March 2011 at p. 12, 14, 23-25 (Cranfield. dircraft Air Sampling Study: Part 1of the

Final Report. Institute of Environment and Health (2011); PX 2596-

Deposition of Boeing engineer and designated expert for trial, George McEachen, 11/4/19 at p. 70;
PX 0345

1H Deposition of Ruel Overfelt, 9/27/19 at p. 110-111

B Deposition of Ruel Overfelt, 9/27/19 at p. 55
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available on the market™ and “a variety of technology optiens™ were available for each type of
sensor needed.'*® Boeing never implemented any of those options. Rather, a few months later,
Boeing’s senéor project was turned “red,” or stopped, because it had been put *on hold pending
senior manager Mike Sinnett’s review.”!%’

The following year, Boeing management put the sensor RFI project on another “3 month
delay.”'*® Boeing’s manager David Space noted that “there will be legal ramifications if sensor
funding is cut” again, as it was becoming increasingly difficult to “explain the starts/stops of air
quality sensor work.” David Space announced that if his team did not get the requested funding,
he would have to dishand the cross-discipline Contaminants team, which would create an
“unrecoverable situation as members will move on to other projects” and “Boeing will fall behind
the competition” on sensor technology as well as “state of the art.””'*® His threats fell on deaf ears.

In 2012, Boeing management cut the BR3 11 sensor and air purification project research
funding - by 100%. Funding “going forward for the remainder of 2012 ... would be limited to
payment of existing signed contracts” and some minimal continued work.'®® Boeing management
falsely claim *a significant short term budget challenge as a result of multiple business risks” and

thus management was “having to make tough decisions.” The team was told it was “an opportunity

% PX 2631 - Klein, Sing Ming Loo et al, Swrvey af Sensor Technology for Aircraft Cabin Environment
Sensing, 41st International Conference on Envirenmental Systems, published by American Institute of
Aeronautics and Astronautics (2011) at p. 1, 13-14
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for giving funding back for the “greater good.”'® In reality, Boeing was flush with profits and had
large volumes of cash in the bank: over a billion dollars almost every year. 6

In August of 2015, after a delay of three years when Boeing management would not sign
off on the sensor project, Boeing’s air quality team finally received approval to start work again.
As Boeing’s manager David Space noted, “The bleed air sensor [project] was approved in 2012, 1
believe, but contingent on Mike Sinnett approval. 3 years later... we now have Mike's approval to

move forward.”'®® Finally, with approval from Mike Sinnett Boeing’s head of product

development, the team could start work again.'®® Their efforts were too late to save the Plaintiffs.

5. Boeing failed to adeguately study this issue or implement safer alternatives.

Knowing of a safety issue, and deliberately failing to study the problem or implement
solutions, can justify punitive damages. Procior v. Davis, 291 lll.App.3d 265 (1997). Boeing
management routinely withheld funding over the years for testing, so the frustrated Boeing air
quality team finally signed the company up for a consortium project: the VIPR study. The VIPR
study was a collaborative project between Boeing, several government agencies including NASA,
a number of universities and various converter and sensor vendors. ' The VIPR research project
assessed “engine oil contamination in aircraft bleed air, its characterization, its detection and its

migration,” the precise issues that had been crying out for research for decades.'*® And finally

161

PX 2683 -

e PX 6025 — Expert financial analysis report of Professor Michael Maloney (June 2019)
= PX 0333 -
63 Deposition of George McEachen, 9/26/18 at p. 30
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getting data worked magic: the VIPR study results prodded Boeing to plan on installing converters
on its planes in 2021 and provided confirming data on the effectiveness of sensors. With an actual
study, came knowledge and action. Sadly, that progress was too late for these Plaintiffs.

Not surprisingly, Boeing funding issues almost stalled the VIPR study and reduced its full
potential. In 2014, Boeing learned that the government funding for the study was exhausted.
Auburn University had thus been told to not ship the oil delivery and sensor systems necessary for
the test.'*” David Space from Boeing expressed strong frustration that Boeing refused to pick up
the tab for the budget shortfall; a mere $59,000. But Boeing management held firm and emphasized
that “additional funding at Boeing was unfortunately not possible.” '®® To date, Boeing had only
contributed $1.3 mil to the study but senior management refused to spend any more money.'®* As
an aside, at this very moment in time, Professor Maloney confirmed that Boeing had the money
{in cash in the bank) to privately conduct the entire VIPR study single-handedly, not just pay the
needed $59,000. Indeed, Boeing had $9 Biflion dollars in cash-on-hand at the end of 2013 (which
means Boeing was accumulating $25 million per day that year, in just cash).!”™ While Boeing’s
senior manager Jacab Bowen acknowledged it would be inappropriate to have “money be one of
the consideratisns or the barriers to doing a safety test,”'! this is precisely what Boeing did.

VIPR’s new information produced change. The VIPR results caused Boeing to finally
decide to put CHOC converters on its planes starting next year as the study confirmed that the

CHOC converter reduced “the concentration of engine oil, particulate matter, and low level

\og PX 3809
168 PX 3809 IR

DX 3809 - e AT T e O S )

P IS Y SR S Ao ke
21y PX 6025 ~ Expert financial analysis report of Professor Michael Maloney at p. 3, Table 3
it Deposition of Jacob Bowen, 9/25/18 at p. 190-191
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TCP.”'7? Boeing thus announced that "bleed air purification technologies™ would be offered for
the 777X and potential future models.'” Because of VIPR, Boeing will now offer the CHOC
converters on their bleed airplanes starting in the 2020 / 2021 timeframe.'” VIPR also provided
additional evidence about the effectiveness of various sensor options. What the VIPR study proves
is that — when actual testing is finally done — Boeing adopted safer alternatives including CHOC
converters. Boeing’s expert consultant on the VIPR study, Auburn Professor Ruel Overfelt
admitted there was no reason, in terms of the engineering or the technical aspects of the study, that
VIPR could not have been done twenty years early.'”?

6. Boeing’s conduct is worthy of punishment.

Plaintiffs’ experts opine that Boeing’s conduct was egregious, wiliful, wanton, reckless
and worthy of punishment. According to Dr. Whittaker, after an in-depth review of the published
literature and internal Boeing documents, there is sufficient evidence to conclude that “the ortho
isomers of TCP get into the cabin and present a health hazard to the people in the cabin.”!”® Boeing
“willfully, purposefully and recklessly disregarded their responsibility to protect the health and
welfare of the crew and passengers on the planes that they designed and built.”!”” Dr. Whittaker
explained that Boeing knew there was

an issue with the constituents of TCP that are present in oil that indeed gets into the

cabin. It was and is Boeing’s responsibility to get a handle on it and to either

implement exposure controls or find safer substitutes to protect the health of the

workers and the occupants. Instead, reading these e-mails, that go on for decades,
it was actually very sad to see an American company fall so far from grace. So
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i Deposition of David Space, 12/14/18 at p. 43-46 (Boeing intends to offer Honeywell’s CHOC
converters to airlines for both new planes as well as retrofitting older models)

g Deposition of Ruel Overfelt, 9/27/19 at p. 42-43

i Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 at p. 138-139

iz Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 at p. 135 — 136
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they intentionally didn’t want to see what | can clearly see as a toxicologist.

There’s a health issue here. There’s a health risk as well as a health hazard and

they could have done something. They’ve had decades to do something and they’ve

done nothing to date.”'"®

Based upon his vast experience, impressive credentials and review of thousands of
Boeing’s internal documents as well as publicly available and published scientific literature on the
relevant topics, Professor Dahm concluded, “It’s clear, based on the totality of the evidence, and
my professional assessment of that, that Boeing knew, and has known for a very long time, that
it’s bleed air systems on its aircraft are defective in the sense that it can allow contaminants to
enter the cabin.”'” Professor Dahm continued: “It’s also true, and the evidence is very clear on
this, that Boeing has been aware of the health effects that those contaminants can cause to flight
crews, the passengers” and “Boeing had numerous opportunities to address this” but did not."%’
Professor Dahm opined that Boeing “literally, intentionally, consistently, strategically, sought to
ensure that its air quality team would not be able to generate the data” needed to fully “understand
the problem, evaluate solutions.”'¥! Professor Dahm noted that “The repeat and consistent pattern
that Boeing management exercised, yanking the funding, as I described, that's what raises this, in
my professional opinion, to clear gross negligence.”'8? Boeing’s fear of litigation overwhelmed
its duty to the flying public; an unconscionable position.

Daniel Krueger, an industry risk and safety manager, observed that “Boeing did not have

a seriouscommitment from management to push the bleed air system sensor and CHOC converter

projects forward” as “Boeing would not commit the necessary resources for that progress.”'®? Plus

i Deposition of Dr. Meg Whittaker, expert toxicologist, 7/29/19 at p. 136 — 137
4 Deposition of Professor Werner Dahm, 7/19/19 at p. 163-166

L Deposition of Professor Werner Dahm, 7/19/19 at p. 163-166

2 Deposition of Professor Werner Dahm, 7/19/19 at p. 165

182 Deposition of Professor Werner Dahm, 7/19/19 at p. 163-166

183 PX 6024 - Plaintiffs’ Answers to Rule 213(f) Interrogatories, 6/28/19, at p. 20
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“Boeing’s decision to still not have CHOC converters on their bleed air system planes is
unreasonable, inappropriate and negligent. Boeing’s continued refusal to install this health and
safety equipment, given the weight of evidence available both internally and externally of the
health and safety issues associated with contaminated air events, rises to the level of reckless,
willful and wanton misconduct.”*®* Similarly, pilot and engineering expert Captain Vicki Norton,
a 30-year commercial pilot, opined that Boeing’s conduct in this case was willful, wanton and

reckless and put the flight crew and passenger’s health and safety at risk,'®*

LEGAL ARGUMENT

The question of whether a defendant’s conduct warrants punitive damages is ultimately for
the jury. See Bartonv. Chicago & N. W. Transp. Co., 325 lll.App.3d 1005, 1017 (2001); Mostafa
v. City of Hickory Hills, 287 111.App.3d 160, 170 (1997); Canning v. Barton, 264 Ill. App. 3d 952,
955 (1994). lllinois law permits a jury to impose punitive damages when the defendant engaged
in “willful and wanton” conduct. See Ill. Pattern Jury Instr. (Civil) 35.01; See also Warren v.
LeMay, 142 IIl.App.3d 550, 579 (1986); Motsch v. Pine Roofing Co., Inc., 178 Ill.App.3d 169, 177
(1989); Kopczick v. Hobart Corp., 308 Hll.App.3d 867, 974 (1999). “Willful and wanton conduct™
includes conduct which shows “conscious disregard for the safety of others.” Ill. Pattern Jur Instr.
(Civil) 14.01.

[Clonduct characterized as willful and wanton may be proven where the acts have

been less than intentional—i.e., where there has been “a failure, after knowledge of

impending danger, to exercise ordinary care to prevent” the danger, or a “failure to

discover the danger through * * * carelessness when it could have been discovered
by the exercise of ordinary care.”

184 PX 6024 - Plaintiffs’ Answers to Rule 213(f) Interrogatories, 6/28/19, at p. 20
L Deposition of Captain Vicki Norton, 7/26/19 at p. 146-147
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Ziarko v. Soo Line R. Co., 161 111. 2d 267, 274 (1994) (quoting Schneiderman v. Interstate Transit
Lines, Inc., 394 111. 569, 583 (1946)); sec also Murray v. Chicago Youth Crr., 224 111.2d 213, 239
(2007); Am. Nat. Bank & Trust Co. v. City of Chicago, 192 111.2d 274, 285 (2000); Mostafa, 287
[ILApp.3d at 1 768.

In the context of a products liability claim, “a manufacturer's awareness that its product is
unreasonably dangerous coupled with a failure to act to reduce the risk amounts to wiflful and
wanton conduct.” Kopezick v. Hobart Corp., 388 lli.App.3d 867, 974 (1999) (citing Bass v.
Cincinnati, Inc., 180 Ill.App.3d 1076 (1989)). Boeing’s knowledge of the health and safety
implications of contaminated air events is documented dozens and dozens of times in the Plaintiffs’
Master Reference Materials. Boeing knew how terrifying it was for passengers and crew to
experience a contaminated air events, noting As Boeing notes, “nothing triggers the reptilian
(survival mode) as quickly and powerfully as the sense that something is wrong with the air we
breathe.”'® And Boeing has failed to act for decades, deliberately side-stepping proven and
available techinology that could mitigate this danger.

Rather than only requiring proof of intent or specific ill will, Illinois courts have confirmed
the opposite and held that omission or failing to do something can also subject a party to punitive
damages. “lll will is not a necessary element of a wanton act. To constitute wanton and willful
conduct, the party doing the act or failing to act must be conscious of his conduct, and, though
having no intent to injure, must be conscious, from his knowledge of the surrounding
circumstances and conditions, that his conduct will naturally and probably result in an injury.”

Lipke v. Celotex Corp., 153 [ll. App.3d 498, 505 (1987) (citing Streeter v. Humrichhouse, 191 N.E.
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684 (1ll. 1934)). The Lipke court noted that “Valid jury questions of willful and wanton conduct
have been presented for as little as misjudging the distance of an approaching automobile and
failing to look before making a left tum.” Lipke, 153 Ill.App.3d at 505. The court in Pendowksi v.
Patent Scaffolding Company, reiterated that “failure, after knowing that there is impending danger,
to exercise ordinary care to prevent it, or failure to discover danger through recklessness or
carelessness when it could have been discovered by the exercise of ordinary care, constitutes
willful and wanton conduct.” 89 11l.App.3d 484, 488 (1980). Thus, “willful and wanton conduct”
is a hybrid between acts considered negligent and behavior found to be intentionally tortious. /d.
at 276. lllinois courts note that there is a “thin line” between simple negligence and willful and
wanton acts. Mattyasovszky v. West Towns Bus Co., 61 111.2d 31, 35 (1975). Because “it is a matter
of degree, a hard and thin line definition should not be attempted” because depending on the facts
of the case, “willful and wanton misconduct may be only degrees more than ordinary negligence.”
Myers v, Krajefska, 8 111.2d 322, 329 (1956). Boeing knew for decades contaminated air events
caused health and safety issues and did nothing to rectify the situation or mitigate the risk. Over
those decades, Boeing documented several reasons for its failure to warn or protect its customers,
passengers and crews: (1) false budgetary concerns; (2) fear of FAA interference; if Boeing
voluntarily added a safety feature like CHOC converters to one plane model, would the FAA then
require that same feature on its entire fleet, a disruptive and expensive proposition; and (3) adding
sensors would provide litigants against Boeing definitive courtroom worthy evidence of their
exposure which could result in Boeing being held accountable in court for the injuries its bleed air
gas inflicted. Each of these excuses shows conscious disregard for the public’s safety.

To justify a punitive award, the plaintiff must establish “knowledge of the defect,

knowledge or notice that the defect was likely to cause injury and failure to warn of or remedy a
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known defect or take some other affirmative action to avoid injury.” Collins v. Interrayal Corp.,
126 111.App.3d 244, 256 (184). Every one of those factors are present in the instant case. Like the
International Harvester Company in Davis, Boeing knew of the dangerous condition and had a
“vast database” of complaints of similar incidents and injuries.'®” Davis v. International Harvester
Co, 167 1l.App.3d at 825. Plus failing to properly study a safety issue and downplaying or
misrepresenting the risk can justify punitive damages and Boeing did precisely that. In Proctor v.
Davis, 291 1Il.App.3d 265 (1997), a punitive damage award for a defective product was affirmed
because, among other things, Upjohn deliberately failed to study its product or ascertain the true
risk of its use for periocular injections. Like Boeing did here, the Proctor court highlighted that
Upjohn had the resources and funding to conduct the studies needed to appropriately quantify the
risks but failed to do so. /d. at 274. Upjohn’s corporate representative admitted that the studies
“could have been performed if the company had wanted to do them™ and that the company “had
the funding to do so.” Id. The appellate court noted that if the studies had been done, Upjohn
would have “had the results well in advance of the casualty involved in this, and perhaps, other
cases.” Id. Here, Plaintiffs retained a financial analysis expert to directly address this prong of the
Proctor factors. Professor Maloney concluded that “Boeing had ample, excess or discretionary
funds available annually to support significant health and safety research or development.”!®

The Proctor Court also found that Upjohn knew, or should have known, of the dangers of
its product and it was not enough for Upjohn to merely sit back and wait until “sufficient proof of

a cause-effect relationship” developed before it acted. /d. at 278. Boeing followed the Upjohn

187 Deposition of George McEachen, 11/4/19 at p. 67 (Boeing received reports from a German airline
that during a contaminated air vent “TCP came out of the ventilation system, the air system” and “TCP was
detected in the cabin air even under normal conditions™)

183 PX 6025~ Professor Michael Maloney’s “Affidavit and Expert Report re: The Boeing Company”
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playbook: sitting back and doing nothing except cast doubt on the validity of independent scientific
studies while doing no studies themselves but reassuring the public that “no conclusive evidence”
exists as to the danger.'®

The Proctor court affirmed a multi-million-dollar punitive award even though Upjohn’s
conduct only “potentially endangered” a few people (and thus did not create a significant public
health problem). /d. at 278. Here, Boeing’s conduct puts at risk every member of the flight crews
and flying public on every Boeing bleed air system plane in its fleet. Four flights per day in the
United States involve contaminated air events.

Post-occurrence or subsequent design changes can be admissible to show willful and
wanton conduct. Cellins v. Imerroyal Corp., 126 I1l.App.3d 244, 251 (1984). This is important
because Boeing has now decided to install CHOC converters, years too late for these Plaintiffs.
“While post-occurrence changes are insufficiently probative of a manufacturer's prior neglect,”
such changes are relevant on the issue of punitive damages because, when a company knows of
specific defects in design but fails to correct them, such conduct reveals a conscious disregard for
the safety of others. Jd. Furthermore, evidence that the safer measures proposed by the Plaintiff
are “in use” by others in the particular industry - and are thus realistically feasible - is another
consideration. /d. Here, Airbus started using CHOC converters way back in 2006 and Boeing

intends to adopt them in 2020 or 2021.}%
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L Deposition of David Space. 11/1/19 at p. 156 (“It's a reasonable larget to have the CHOC offered
forthe 737 starting in 2020, 20217)

40



FILED DATE: 12/5/2015 3:41 FM 2015006324

Case: 1:20-cv-04457 Document #: 53-4 Filed: 12/27/21 Page 41 of 45 PagelD #:702

[llinois courts have made clear that, where a defendant acted with “conscious disregard or
indifference for the consequences when the known safety of others was involved,” its conduct is
willful and wanton. Tyler Enterprises of Ehwood, Inc. v. Skiver, 260 1ll. App. 3d 742, 753 (1994).
Boeing’s conduct fits snugly within that definition. Boeing knew its bleed air system allowed toxic
contaminants to enter the cabin air. Instead of being a responsible corporation, like its competitor
Airbus, Boeing refused to put filters or converters in the bleed air system. When Boeing internally
compared its planes to rival Airbus’ fleet, Boeing confirmed that Airbus’ planes were “better” and
performed at a higher level regarding cabin air gaseous contaminant filtration.!'*' Boeing’s
intentional decision to not implement a feasible and available safer alternative constitutes a flagrant
disregard for public safety. See Kopczick v. Hobart Corp., 308 . App. 3d 967, 974 (1999) (“In
the context of a products liability claim, a manufacturer's awareness that its product is
unreasonably dangerous coupled with a failure to act to reduce the risk amounts to willful and
wanton conduct’’).

WHEREFORE, Plaintiffs respectfully request that this Court grant Plaintiffs leave to
amend their complaint to include a prayer for relief seeking punitive damages.

Respectfuily submitted,

POWER ROGERS & SMITH, LLP

By: _
One of the Attorneys for Plaintiffs
Joseph A. Power, Jr.

Kathryn L. Conway

POWER ROGERS & SMITH, LLP
70 West Madison Street, 55% Floor
Chicago, Illinois 60602-4212
Telephone: 312/236-9381

2 Depesition of Boeing's analytical chemist, Ruby Dytioco, 10/18/18 at p. 163 (“This was an
assessment made by somebody who probably had access to that information. So [ trust their assessment at

that time”): PX 0192 |1
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FILED

/28/2020 2:08 PM
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINO OROTHY BROWN

COUNTY DEPARTMENT — LAW DIVISION  CRcUIT GLERK
COOK COUNTY, IL

CYNTHIA MILTON, 20201001093
DEMITRIOS MA VROGIORGOS-SPENCER and
AMANDA CALVERT, 10941527
Plaintiffs, NO. 2020 L 001093

V.

THE BOEING COMPANY,
Defendant.

e N N N N N N N N N’

PLAINTIFFS’ MOTION FOR ENTRY OF PROPOSED
CASE MANAGEMENT SCHEDULING ORDER

NOW COME Plaintiffs Cynthia Milton, Demitrios Mavrogiorgos-Spencer, and Amanda
Calvert, by and through her attorneys, POWER ROGERS, LLP, and LITTLEPAGE BOOTH
LECKMAN, and move for entry of the case management scheduling order, attached hereto as
Exhibit A, for the reasons set forth herein.

On January 28, 2020, Plaintiffs commenced this action in Cook County and served
Defendant The Boeing Company (“Boeing’) on that same date. On February 15, 2020, this Court
granted Boeing’s request for an extension to answer unti! March 30, 2020. On March 13, 2020,
this Court granted the parties’ joint request to consolidate the case with another toxic cabin air
case, Curry v. Boeing, Case No. 2020 L 000695. The pandemic ensued, and Boeing elected not to
file an answer. Instead, on May 25, 2020, nearly four months after the filing of the complaint (and
three months after the 30-day deadline for removal under the federal rules) Boeing removed the
case to the Northern District of lllinois. On August 12, 2020, the district court granted Plaintiffs’
motion to remand, finding that Boeing had “waited four months, filing appearances in state court,
consolidating the instant case with another, and filing an extension to answer before removing,”

and that the removal was clearly untimely under the rules. See Milton et al. v. Boeing, 1:20-cv-
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03089, Doc. No. 30, at *9 (N.D. Ill., Aug. 12, 2020). The district court characterized Boeing’s
obviously tardy attempt at removal as “purely gamesmanship.” Id. at *10 (emphasis added).

Following remand, Plaintiffs proposed to Boeing that the parties agree to the scheduling
order attached hereto and that Boeing finally answer the complaint. In response, Boeing indicated
it will not voluntarily answer the complaint! and has countered with a proposed schedule that
would delay even initial written discovery until April of 2021 (fourteen months after the filing of
the this case), completion of written discovery nearly one year from now (10/15/21), and trial
certification in January 2023.

Boeing’s desire to stretch this case into 2023 is unwarranted and unnecessary. As this
Court is aware, this is not the parties’ first rodeo. Boeing, and counsel for these Plaintiffs, have
already litigated contaminated cabin air cases for years. Cases on behalf of five flight attendants
were set for trial before this Court in February of this year (Woods v. Boeing and Escobedo v.,
Boeing). Boeing resolved those cases in late December after all discovery was completed and
substantive briefing had already begun. Further, Boeing and counsel for these Plaintiffs are
currently litigating another contaminated cabin air case on behalf of a deceased pilot before Judge
Karen O’Malley (Weiland v. Boeing, 2018-1.-8347). The liability discovery wheel does not need
to be recreated in this litigation, merely updated, supplemented and some targeted issues fleshed
out. In short, this is now a relatively mature litigation, and the parties can easily and efficiently
move through discovery to ready this matter for a jury trial by May 2022. To postpone trial
certification another two years and three months would exacerbate the “gamesmanship” in which
Boeing has already engaged and unfairly prejudice Plaintiffs’ interests with further unnecessary

delay.

: Boeing’s position is that the onus should somehow shift back to Plaintiffs to amend their

complaint before any answer is due. No law or procedure supports that position.

2
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For the foregoing reasons, Plaintiffs request that the Court enter Plaintiffs’ proposed

Category II scheduling order, attached hereto as Exhibit A.

DATED this 28™ day of October, 2020.

Respectfully Submitted,

POWER ROGERS, LLP

/s/ Kathryn L. Conway

Joseph A. Power, Jr.
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